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ACTION. 


§135. Lire.—What will not Justify a Discontinuance.—The 
policies of a life company stipulated that they should be good at 
any time after three payments, for their equitable value. The 
plaintiff in his answer alleged that after the expiration of three 
years, he brought a suit to recover under this clause, but discon- 
tinued upon notification by the company, which was inserted 
again in its answer, expressing a willingness to make good the 
clause, which it insisted called only for paid-up insurance. The 
plaintiff persisted in his original suit, however, notwithstanding 
the answer until the defendant not being ready, it was agreed that 
upon payment of costs by the latter the suit might be withdrawn 
until a more convenient day. Held, that the company was not 
estopped from proving that the clause was properly inserted and 
was part of the contract, since the plaintiff's course of action 
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showed that he was not misled into a discontinuance by the re- 
presentations of the company. He cannot take the money of the 
defendant as a condition of discontinuance, and then claim that 
he originally believed the allegations of defendant, and thereupon 
discontinued, and estop the defendant from proving the con- 
trary. 

Canal Co. vs. Hathaway, 8 Wend., 483; Dezell vs. Odell, 3 Hill, 225 ; 
Frest vs. Saratoga Co., 5 Denio, 154; Freeman vs. Pooke, 2 Exch., 645 ; 
Lyfuey vs. Selly, 2 Lord Raymond, 1118. 

Andrews vs. Attra Life Ins. Co. 

Rep’d Jour’l, p. 148. 


APPLICATION. 


§ 136. Frme—As LEvidence—Misstatements in.—Knowledge 
of Agent.—Where a policy of insurance provides that the appli- 
cation is made a part of it, the two constitute the contract, and 
the policy cannot be given in evidence without the application, 
although the latter may be in the possession of the other side. 
It is the plaintiff's duty to call for its production. 

Lycoming Ins. Co. vs. Sailer, 17 P. F. 8., 108; Lycoming Ins. Co. vs. 
Storrs, Pa. S. C. 

The assured may show by parol that he made truthful state- 
ments to the agent of an insurance company, and is not conclud- 
ed by any misstatements in the application put there intentional- 
ly or negligently by the agent. 

Smith vs. Farmers’ & Mechanics’ Ins. Co., 8 Nor., 287; Eilenberger vs. 


Protective Mut. F. Ins. Co., 8 Nor., 464; American Cent. Ins, Co. vs. 
McLanatha, 11 Kan., 533, and Franklin vs. Atlantic Fire Ins. Co., 42 Mo., 


457 ; Rawley ve, Empire Ins, Co., 36 N. Y., 550. 
Farmers’ & Mech. F. Ins. Co. vs. Meckes. 
Rep'd Jour'l, p. 707. 


CANCELLATION. 


$137. Finr.— What Constitutes Repayment of Unearned Pre- 
mium.— Question for Jury.— When an insurance company, after 
due notice, effect a cancellation of the policy, in order to extin- 
guish the liability of the company for the insurance, actual pay- 
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ment of the sum to be refunded must be made. When a due 
bill or certificate of indebtedness is given for the return premium 
it is properly left to the jury to decide whether such instrument 
is accepted as payment or only as an evidence of indebtedness. 
Hathorn vs. Germania Ins. Co., 55 Barb., 28 ; Van Valkenberg vs. Len- 


nox Fire Ins. Co., 51 N. Y., 465; Adtna Ins. Co. vs. Maguire, 51 Illinois, 
242 ; Holden vs. Putnam Fire Ins. Co., 46 N. Y., 1. 


Home Ins. Co. vs. Tighe. 
Rep’d Jour’! p. 779. 


DESCRIPTION. 


§138. Frire.—Misrepresentation as to.—Where the figures 
and word 76 feet were marked on a diagram referred to, but. 
whether the distance was so given by the assured as was claimed 
by the agent who wrote them was disputed, the question was 
properly for the jury whether there had been a misrepresentation 
which would vitiate the policy. 

Farmers’ & Mechanics’ F. Ins. Co. vs. Meckes, 10 Ins. Law Journal, 707 


Pottsville Mut. F. Ins. Co. vs, Meckes. 
Rep’d Jour’l, p. 717. Pa. 8.C. 


GENERAL AVERAGE. 


§139. Intanp.—Jettison of Deck Load.—Where custom has 
sanctioned the partial loading of gas-pipe on deck in order to se- 
cure a full cargo, a jettison of the deck load will call for general 
average contribution from that stowed below. 


Wood vs. Phenix Ins. Co. 
Rep'd Jour’), p. 735. 


INSURABLE INTEREST. 


$140. Lire.— What is and is not Valid.—No one can procure 
valid insurance on a life unless he has an interest in that life. A 
policy taken out nominally in the name of the assured, and for 
his benefit, but in reality as a cover for the benefit. and in the in- 
terest of one having no insurable interest is void. A creditor, 
however, has an insurable interest in the life of his debtor, and 
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may take out a policy upor the life of the latter, or the policy 
may be taken out in the name of the debtor and assigned to the 
creditor. 

Brockway vs."Mutual Ben. Life Ins. Co. 

Rep’d Jour’l, p. 762. U.8.0.6., Pa. 


§141. Fire—QOf Vendee.—A vendee in possession under a 
parol contract for the sale of realty, has an insurable interest 
therein. 


' Wood on Ins., pp. 482, 483, 493, 503 ; Aitna Ins. Co. vs. Tyler, 16 Wend., 
385 ; Traders’ Ins. Co. vs. Robert, 9 Wend., 406 ; McGuinney vs. Phoenix 
Ins, Co., 1 Wend., 85; Locke vs. N. A. Ins. Co., 13 Mass., 67; Col. Ins. 
Co. vs. Lawrence, 2 Pet., 25 ; Redfield vs. Holland Purchase Ins. Co., 56 
N.Y. R., 354; Columbia Ins. Co. vs. Hooper, 14 Wr., 348 ; Harris vs. York 
‘Mut. Ins, Co., 14 Wr., 548; Cowisin vs. Pa.Ins.Co., 10 Wr., 323. 


Farmers’ & Mech. F. Ins. Co. vs. Meckes. 


MEASURE OF DAMAGES. 


§ 142. Fire.— What is.—A contract of insurance against fire 
is a contract for indemnity only, and if a proper defense is made 
the assured can never recover more than the value of the thing 
insured, but, in this case, although the value of the property was 
not equal to the aggregate amount of the incumbrances and the 
policies, that issue not having been made by the pleadings, the 
court could not decide the case upon issues which the evidence 
shows could have been successfully made, but which the parties 
omitted to make. 


Home Ins. Co. vs. Gaddis, 
Rep’d Jour’l, p. 774. 


.MORTGAGE.? 


§143. Lire.—Priority of in Case of <Assignment.—Plaintiff’s 
mortgage was assigned to him with consent of mortgagor at- 
tached, and duly recorded. Afterwards mortgagor conveyed a 
portion of the premises to N., who conveyed to M., who executed 
to defendant a mortgage on the same. About the time of the 
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conveyance, plaintift’s assignee executed to N. who had no knowl- 
edge of the assignment, a release of the portion conveyed to him. 
Held, that the lien of plaintiff's mortgage being prior to the lien 
of the subsequent mortgage the release was void as to the 
former. 

Decker vs. Boice, N. Y. C. A. 


Smyth vs. Knickerbocker Life Ins. Co. 
Rep’d Jour’l, p. 817. 


NOTICE. 


§144. Fime.— Waiver of—A waiver of notice and proof of 
loss, within the time specified by the policy, may be inferred from 
a denial of their obligation, by the insurers, exclusively on other 
grounds than the omission to give such notice. 

Inland Ins. Co. vs. Stauffer, 9 Cas., 397 ; State Ins. Co. of Missouri vs. 
Todd, 2 Nor., 272 ; Farmers’ Mut. Life Ins. Co., of Schuylkill Co. vs. 
Moyer, 38 Legal Intell., 232, 


Farmers’ & Mech. F. Ins. Co. vs. Meckes. 


PAROL CONTRACT, 


$145. Fire.— Will Over-ride Stipulation Against so Contract- 
ing in the Written Contract.—Although parties may agree that a 
contract which they have reduced to writing shall not be altered 
unless the agreement for such alteration be evidenced by writing, 
yet a subsequent parol agreement to alter will be as valid as if no 
such stipulation had been in the original written contract. 

Home Ins. Co. vs. Gaddis. 


PREMIUM NOTE. 


§146. Fimr.—Levy of Assessment by Directors—If a mem- 
ber of a mutual insuranee company is in default in the payment 
of an assessment on his policy, after due notice according to the 
by-laws and rules of the company, the protecting power of the 
policy is suspended until the assessment is paid. No recovery 
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ean be had for a loss sustained during the continuance of such 
default. 

(Hummel et al.’s Appeal, 28 P.F. Smith, 820; Columbia Ins. Co. vs. 
Bulkley, 2 Norris, 293 ; Washington Mutual Fire Ins. Co. vs, Rosenberger, 
2 Id., 373 ; Crawford County Mutual Ins. Co. vs. Cochran, 7 Id., 230.) 

In levying an assessment upon the premium notes of members 
of a mutual insurance company, it is not necessary for the direc- 
tors to make a separate assessment on each member by name; 
nor is it necessary to levy an ascertained sum upon each mem- 
ber ; a general assessment upon all the members for a given per- 
centage upon their premium notes is sufficient. 


Lycoming F. Ins. Co. vs. Rought. 
Rep’d Jour’l, p. 786. 


PROOFS OF LOSS. 


§147. Fire.— What is Sufficient Notice and Proof.— Waiver 
of.—A policy of insurance against fire, upon a house and per- 
sonal property therein, contained a provision that persons sus- 
taining loss or damage by fire should forthwith give notice of 
said loss in writing to the company, and as soon thereafter as 
possible render a particular statement of such loss, signed and 
sworn to by them. The property insured being destroyed by fire, 
the agents of the company notified the home office, as was their 
custom, of the loss. Shortly afterwards, a special agent of the 
company visited the ruins, and, under another provision of the 
policy, procured from the insured a statement under oath, of the 
origin of the fire, and the loss. A month later, the insured was 
criminally prosecuted by the agent of the company on the charge 
of having himself set fire to his house, but was acquitted. In 
October, three months after the fire, he forwarded to the com- 
pany a proof of loss, which was returned to him as informal, with 
the regular blanks to be used. These he filled out and returned 
to the company. Their receipt was acknowledged by the general 
adjuster, The money not being paid,.this suit was , brought. 
Held, (affirming the judgment of the court below,) that the notice 
of the destruction of the premises by the agent, so far as the 
house was concerned, was a sufficient compliance with the terms 
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of the policy. As to personal property, the question whether the 
proofs of loss were furnished by the company in accordance with 
the terms of the policy was rightly submitted to the determina- 
tion of the jury. Held, also, that from the conduct of the com- 
pany, the jury might have inferred an entire waiver of these 
proofs ; the court might have found that there was an unquali- 
fied acceptance of the proof of loss, and hence a waiver of the 
condition, and need not have left the question to the jury. The 
statement made under oath by the insured was equivalent to the 
statement of loss required by the policy. Under all the circum- 
stances of the case, the company cannot complain of the delay 
as unreasonable. 

Lycoming Mutual Insurance Co.vs. Schollenberger,’8 Wr., 259 ; Farmers’ 
Mutual Ins. Co., of Schuylkill Co. vs. Moyer, 10 Weekly Notes, 129. 

Home Ins. Co. vs. Davis. 

Rep’d Journ’l, p. 754. Pa. 8.C. 


§148. Fire.—Refusal to Pay isa Waiver of.—The insurance 
company having, in this case, by its cross-petition given notice 
that it would not pay in any event, violated its contract and the 
assured had a right to sue without furnishing the preliminary 
proofs required by the policy, and without showing that its pro- 
duction had been otherwise waived. 

Home Ins. Co, vs. Gaddis. 


REFORMATION 


$149. Fire—Of Policy.—Alienation.—Mortgagee.—To justify 
the reformation of a written contract the proofs must be full and 
clear that the mistake made was mutual and that it fails to ex- 
press the intention of both the parties. Where the policies were 
void on account of alienation, and the mortgagee, to protect his 
interest, procured an indorsement, which was claimed by one 
party to be intended as a waiver of the forfeiture, and by the 
others as a new contract, equity will not reform, but will leave the 
contract to be construed by a court of law under the facts as 
alleged. 
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Stockbridge Iron Co. vs. Hudson Iron Co., 107 Mass., 290 ; Sawyer vs 
Hovey, 3 Allen, 331 ; Conedy vs. Marcy, 13 Gray, 373. 

German American Ins. Co. vs. Davis. 

Rep’d Jour’l, p. 670. 


‘REMOVAL. ' 


' §150. Fire.—Ccnstruction of Statute.—The rule for determ- 
ining when a cause can first be tried according to the statute re- 
garding removals, has been differently stated, but the difference 
is more apparent than real. 

Gurner vs. City of Brunswick, 1 Hughes; Huddy vs. Havens, 3 W.N.C., 
433 ; New York Warehouse and Security Co. vs. Loomis, 122 Mass., 431 ; 
Fulton vs. Golden, U. 8. C. C., District N. J., 8 Reporter, 517; Dillon’s 
Removal of Causes, (sec. 64 ;) Murray vs. Holden, 2 Fed. Rep., 740, U. S. 
C. C., W. D., Mo., June, 1880, 10 ‘Rep., 162 ; Knowlton vs. Congress and 
Empire Spring Co., 13 Blatch., 170, 5 Rep., 166; Preston vs. Ins. Co., 
58 N. H., 76; See Forrest Home vs. Keeler, 9 Rep., 432, and cases there 
cited ; America vs. Cal. Cen. R.R., 4D. M., C.C., 260 ; McLean vs. Chi. 
and St, Paul R. W. Co., 16 Blatchf., 319; Taylor vs. Rockfeller, W. D. 
Pa., 7 Cent. L. J., 349; Forrest vs. Edwin Forrest Home, 1 Fed. Rep., 
March, 1880, D. N. Y. 


A uniform rule to be drawn from the various decisions seems 
to be this in substance. That the latest term at which a cause 
can be removed is at the first term when itis at issue on its 
merits, or should be at issue but for the fault of the petitioner. 
Whether the business of the court will admit of the case being 
then tried or the parties are otherwise ready, are enquiries not 
material. But if the issue is not made up until after the term 
fixed by the law of procedure of the State as the trial term, the 
cause cannot be removed. 


Wheeler vs. L. & L. & G. Ins. Co. 
Rep’d Jour’l, p. 794. 


RISK. 


§151. Fime.—Description—Removal of Furniture does not 
Avoid Policy.—A. policy of insurance against fire was issued on 
articles of furniture described as “all contained in house, No. 
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(McMillen 8t., Providence, R. I.” The insured, without the 
knowledge of the insurer, removed these articles to a house in 
another street, where they were consumed. Held, that the in- 
sured could recover on the policy. 


Holbrook vs. St. Paul F. & M. Ins. Co., 25 Minn., 229. 


Lyons vs. Prov. Wash. Ins, Co. 
Rep’d Jour’l, p. 733. . : R. 1.8. 0. 


§ 152. Fire.—ZJncrease of.—The policy provided that it should 
be avoided by any increase of risk without the written consent of 
the company, and that no agent should have power to waive its 
conditions unless authorized by the secretary. There was evi- 
dence that the local agent was informed at the time of making 
the application of an intention to erect a new building, which 
materially increased the risk, and that an increased premium was 
thereupon charged, but no reference to it was made in the plan 
which was part of the application. Held, that the insured being 
a member of the company which was mutual,and having the pol- 
icy in his possession, must be presumed to know that it was ne- 
cessary to obtain the consent, and the knowledge of the local 
agent was not a waiver. 


Pottsville Mutual Ins. Co. vs. Horan. 
= ep’a Jour’l, p. 771. 


TEMPERATE. 


§153. Lire.—Construction of Application.—Evidence.—The 
answers in the application when made the basis of the agreement, 
are a material part of the contract and if untrue, the policy is 
void. But the burden of proef is on the company. The an- 
swers alleged that the applicant was sober and temperate, and 
had always been so. Held, that the words sober and temperate 
are to be understood in their ordinary sense. They do not imply 
total abstinence. A moderate and temperate use of alcoholic 
stimulants is consistent with sobriety, but if used to such an ex- 
tent as to produce frequent intoxication,the applicant is not sober 
and temperate. Testimony of positive witnesses that they have 
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seen the party intoxicated is not to be rejected on account of the 
negative testimony of others who have not. 
Brockway vs. Mutual Ben, Life Ins, Co. 


TITLE. 


§154. Lire—Hfect of Tax Title on Prior Mortgage.— 
The insurance company foreclosed a second mortgage and became 
the owner. Afterwards the property was bought in at a delin- 
quent tax sale by M., who transacted business for the company, 
and the title was transferred to the company. The first mortga- 
gee subsequently foreclosed. Held, that the foreclosure of the 
first mortgage would not discharge the title acquired by the tax 
purchase. The latter is a perfect defense against an action in 
ejectment where no tender of the tax payment is made by the 
first mortgagee. But the latter isin equity entitled to have his 
equities preserved, and the company cannot insist on the title 
against him if he claims that the purchase was made in their 
common interest, but this is an admission that the} company has 
an equity of redemption after the foreclosure. 


Burhaus vs. Van Zandt, 7 N. Y., 523 ; Phelan vs. Boyland, 25 Wis., 679 ; 
Chickering vs. Faile, 38 IIL, 342 ; Anson vs. Anson, 20 Iowa, 55. 


The purchaser is a trustee for the others, but they must repay 
their proportion of his advances. 


Lloyd vs. Lynch, 28 Pa. St., 419; Maul vs. Rider, 51 Pa. St., 317; 
Flynn vs. McKinley, 44 Iowa, 68. 


Conn. Mut. Life Ins. Co. vs, Bulte, 
Bep’d Jour’l, p. 692. Mics, 8. C. 


VACANT. 


§155. Firne.—What Constitutes in case of a Dwelling.—The 
words “ vacant” and “ unoccupied,” as applied to a dwelling may 
have different meanings. While used as the place of deposit of 
inanimate things it is not vacant, though not used as an adode. 
On the other hand, while used as a place of abode or shelter, it 
is occupied though no articles of furniture are present. 
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Hermann vs. Merch. Ins. Co., N. Y. OC. A. 

The policy provided that it should be void if the premises be- 
came vacant or unoccupied and so remained for more than 30 
days without notice and consent. Held, that fortnightly visits of 
the owner and weekly tours of inspection by a neighboring family 
intrusted with its supervision, were not occupancy of a dwelling 
within the meaning of the policy. Held, that the fact that the 
company knew it was simply a summer residence, did not charge 
it with knowledge of non-occupancy. The contract provided for 
notice when such non-occupancy should occur. Held, that the 
fact that the insurance was on several detached pieces of pro- 
perty,the whole constituting a rural establishment,did not require 
that all should be unoccupied in order to avoid it as to the part 
so unoccupied. The policy is in this respect distributive and its 
violation as to a part, affects only such part. 

Merrill vs. Agricultural Ins. Co., 73 N. Y., 452 ; Case of Bryans vs. Pea- 
body Ins. Co., 8 West Va. R., 605, distinguished. 

The non-occupancy of a dwelling is a non-occupancy of such 
outbuildings as privy, wash-house, etc., whose use is appurten- 
ant to the dwelling. Where the prohibition is against non-occu- 
pancy and vacancy, both are necessary to work a forfeiture, but 
where it is against non-occupany or vacancy, a violation of the 
first will work a forfeiture though there be no vacancy. 

Herman vs. Adriatic F, Ins, Co, 

Rep’d Jour’l, p. 743. N. Y.C.A. 


{ VALUATION. 


$156. Fmre— When Excessive.—An over-valuation of the pre- 
mises insured, in order to avoid the policy, must be intentional or 
fraudulent. 

Farmers’ & Mech, F. Ins. Co. vs. Meckes, 


WIFE’S POLICY. 


$157. Lire.—Rights of Creditor.—A policy on the life of the 
husband for the benefit of the wife alone, is under the Massa- 





732 Digest of Decisions. . [ Oct., 


chusetts Statutes her separate property absolutely,’ independent 
of her husband or children, and is liable for her debts. Where 
the company has been judicially restrained from paying such 
policy it is not liable for interest. It is under no obligation and 
may not safely pay to a creditor under a bill filled for that pur- 
pose except upon order of the court. 

Phoenix Ins. Co. vs. Abbott, 127 Mass., 558; Rennell vs. Kimball, 5 
Allen, 356 ; Huntress vs. Burbank, 111 Mass., 233; Osborn vs. United 
States Bank, 9 Wheat., 739, 837; Brantwait vs, Halsey, 4 Halst., 3. 

Norris vs. Mass. Mut. Life Ins. Co. 

_ Bep’d Jour'l, p. 792. Mass. 8. J. 0. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STAILES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF RHODE ISLAND. 


Manrcs Term, 1881. 


Exceptions to the Court of Common Pleas. 


MARY LYONS 
vs. 
PROVIDENCE-WASHINGTON INS. CO. 


A policy of insurance against fire was issued on articles of furniture described 
as ‘all contained in house, No. ——~ McMillen Street, Providence, R. I.” 


The insured, without the knowledge of the insurer, removed these articles to 
a house in another street, where they were consumed. 


Held, that the insured could recover on the policy. ° 


Smon S. Larnam, for Plaintiff. 
Joun F. Tosry & Apranam Payne, for Defendant. 


Porrer, J. 
The plaintiff procured from the defendant a policy of insurance 
against fire on certain articles of furniture described in the policy 
as “all contained in house, ———- McMillen Street, Providence, R. I.” 
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At the time of the fire the articles had been removed and were in 

another house. The defendants had never been£informed of this re- 
moval. The plaintiff testified that she did not think it was necessary 
to tell them. 

On the trial the judge non-suited the plaintiff on the ground that 
the contract was that the goods should remain or be in the house on 
McMillen Street. 

The question is were the words we have quoted merely a descrip- 
tion of the property insured, or were they intended as a warranty 
that the goods should remain in the house where they then were 
and that the liability of the company was limited to loss from a fire 
at that house. 

The question seems to us to be how had a person of ordinary in- 
telligence a right to understand it? And in deciding this it is to be 
considered that the officers of the companies are men skilled and 
practiced in a particular business, and are supposed to know how 
to express their meaning and to have used the language they deemed 
most adapted to the purpose. It would have been easy to have 
provided in plain language that the insurance should be void if the 
goods were removed without their consent or without notice to 
them from the house where they then were. The property being 
household furniture, it would have amounted in the plaintiff’s case to 
an agreement not to change her dwelling place for five years without 
the insurers’ consent. Whether it is probable she would have agreed 
to such a condition, if it had been plainly expressed, it is not nec- 
essary to consider. Was there anything in the language which 
would lead her to believe the company meant to impose such a con- 
dition ? We think not. 

There are many cases where the intention of the parties may be 
evident that the risk shall be confined to property in a particular 
building, as where a shopkeeper insures so much on a constantly 
changing stock of goods at his place of business. In such a case the 
property for which the, insurers are liable can be ascertained only 
from the place. There are other cases where, from the very nature 
of the property, it must be in the contemplation of the parties that 
the insured is to have the right to remove it at least temporarily, as 
in the case of agricultural tools and machinery. 

The rule we think is very fairly stated in the case of Holbrook vs. 
St. Paul Fire & Marine Ins. Co., 25 Minn., 229, cited on the defend- 
ants’ brief: “Contracts of insurance are presumed, unless the lan- 
guage forbids it, to be made with reference to the character of the 
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property insured, and to the owners’ use of it in the ordinary way 
and for the purposes for which such property is ordinarily held and 
used,” etc., etc. 

In the present case, is it property which in its ordinary use would 
be expected to remain on the premises for five years? Had the de- 
fendants a right to suppose that the plaintiff understood that she 
was binding herself to keep it there ? 

They have provided specially that she shall not transfer the title or 
sell the property without their consent. They might have provided, 
but did not, that she should not remove it without their consent. 

Exceptions sustained. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF PENNSYLVANIA. 
Appeal fiom the Decree of the District Court in Admiralty. 


WOOD & CO. 
vs. 


PHCENIX INS. CO.* 


Where custom has sanctioned the partial loading of gas-pipe on deck in order 
to secure a full cargo, a jettison of the deck load will call for general aver- 
age contribution from that stowed below. ; 


McKennay, J. 
The learned judge of the District Court who decided this cause, 
so clearly and accurately stated the law which governs it, as I think 
it ought to be held to exist, that I do not propose to amplify or re- 
peat his statement. I adopt it fully. 


* Decision rendered July 1, 1881. 
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As a general rule the jettison of a deck cargo would not entitle its 
owners to contribution in general average from the cargo stowed be- 
low deck. But where, in a pursuance of a general custom of the 
trade to which the special kind of cargo belongs, the vessels engaged 
in its transportation are loaded partly on deck and partly under 
deck, and the deck cargo is necessarily sacrificed for the safety of the 
rest, the general cargo may be subjected to contribution to the loss. 

In the court below the case turned upon the existence of such a 
custom, and was properly decided upon the insufficiency of the proof 
of it. Since the case came into this court further evidence has been 
taken, which shows it to be the custom where a full cargo of gas- 
pipe is shipped, that part of it is stowed above and part below deck. 
This is the uniform usage among manufacturers of gas-pipe east of 
the Alleghanies, who employ water transportation, and for the rea- 
son that on account of the light weight of the article compared with 
its bulk, the full capacity of the vessel cannot be made available 
without such distribution of the cargo. It is coeval with the manu- 
facture and transportation of gas-pipe on a large scale, and it is, 
therefore, shown to have been of such general prevalence and long 
continuance as to entitle it to be recognized as a general custom of 
the trade. 

There must then be a decree for the libellant against the respond- 
ent for its contributory portion of the loss caused by the jettison. 
This is admtted to be $77.50. and for this sum with interest from the 
date of filing the libel, and costs in this court alone, decree will be 
entered. 
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SUPREME COURT OF VERMONT. 
Ocroser Term, 1881. 


SPAULDING AND CHLOE D. SPOONER 
vs. 


VERMONT MUTUAL FIRE INS. Co.* 


The statement of the property destroyed must be sworn to by, the owner, if se 
required by the by-laws of the company. 


When a married woman is the owner of the property insured, it is not sufficient 
that the statement is sworn to by her husband. 


The insurance company did not waive the defects in the statement by proceed- 
ing to a determination of the plaintifts’ claim, it not appearing on what 
ground the claim was rejected.f 


Assumpsit upon a policy of insurance with general counts. Trial 
by jury, April Term, 1879 ; Lamoille County, Powers, J., presiding. 

The facts in the case are substantially as follows: The defendant 
insured a dwelling-house to the amount of $650 ; a barn and shed 
for $200 ; and produce and some other buildings for several hun- 
dred dollars more. The policy was issued to Spaulding and Chloe 
D. Spooner, who was the wife of said Spaulding ; and said Chloe 
was the sole owner of the property insured. The plaintiffs averred 
that on the 24th day of September, A. D. 1873, a part of said prop- 
erty was destroyed by fire, and that notice thereof was duly given to 
the company. The writ was dated the 14th day of November, 1874, 
and was made returnable to the December Term of the Lamoille 
County Court. The defendant pleaded, first, the general issue ; sec- 
ond, fraudulent over-valuation ; third, that the plaintiffs did not 


*From advance sheets of 53d Vt. Rep. 

t But when it did appear for what reason the company rejected the claim, and that not for 
defects in the notice or statement of loss, see 25 Wend., 379; also Graves vs. Wash. Ius. Co., 12 
Allen, 391.—Rep. 
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make out and deliver a detailed statement as required by the by- 
laws and act of incorporation of the defendant ; fourth, that the 
statement when made and delivered, November 1, 1874, was false ; 
and fifth, that the claim was rejected by the directors of said com- 
pany on the 3d day of December, 1873, of which the plaintiffs had 
immediate notice, and that said suit was not brought until Novem- 
ber 14, 1874. These pleas were all traversed. The by-laws and act 
of incorporation of the company were a part of the policy. The fol- 
lowing is an extract from the by-laws of said company : 

** All persons insured by this company and sustaining loss or dam- 
age by fire, are forthwith to give notice thereof to the company, and 
within thirty days after said loss to deliver in a particular account in 
detail of such loss or damage, signed with their.own hands, and veri- 
fied by their oath or affirmation. * * * They shall also declare 
on oath whether * * * they were the owners of the property at 
the time of the loss. If there be any fraud or false swearing, the 
claimant shall forfeit all claim by virtue of this policy.” 

The following is section 7 of the act of incorporation : 

Sec. 7. Jt is hereby further enacted, that in case of any loss or dam- 
age by fire happening to any member, upon property insured in and 
with said company, the said member shall give notice thereof, in 
writing, to the directors, or some one of them, or to the secretary of 
said company, within thirty days from the time of such loss or dam- 
age may have happened ; and the directors, upon a view of the same, 
or in such other way as they may deem proper, shall ascertain and 
determine the amount of said loss or damage ; and if the party suf- 
ering is not satisfied with the determination of the directors, the 
question may be submitted to referees, or the said party may bring 
an action against said company for loss or damage at the next court 
to be holden in and for the county of Washington, or in the county 
in which said party may reside, or in which said loss or damage by 
fire may have happened, and not afterwards, unless said court shall 
be holden within sixty days after said determination, but if holden 
within that time, then at the next court holden in said county there- 
after ; and if, upon trial of said action, a greater sum shall be recov- 
ered than the amount determined upon by the directors, the party 
suffering shall have judgment therefor against said company, with 
interest thereon from the time said loss or damage happened, and 
costs of suit ; but if no more shall be recovered than the amount 
aforesaid, the said party shall become non-suit, and the said company 
shall recover their costs. Provided, however, that the judgment last 
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mentioned shall in no wise affect the claim of said suffering party to 
the amount of loss or damage as determined by the directors afore- 
said : ‘And provided also, that execution shall not issue on any judg- 
ment against said company until after the expiration of three months 
from the rendition thereof. 

The plaintiffs also introduced evidence tending to prove that within 
thirty days after said 24th day of September, 1873, they prepared a 
detailed statement of their loss, and deposited the same in the post- 
office in Waterville, Vt., duly directed to defendant company ; that 
said statement was sworn to by Spaulding Spooner, but not by Chloe 
D. Spooner, the wife, and was signed by both husband and wife. It 
appeared on trial that both barns and all the contents were burned. 

The detailed statement, which the plaintiffs’ evidence tended to 
show was mailed to defendant company, was in the words and figures 
following : 


Ocroser 5, 1873. 

This is to notify the Vermont Mutual Fire Insurance Company the 
loss of two barns insured $450 ; produce $422.85 ; 12 tons hay at $14 
per ton, oats in straw, 70 bushels, price 75 cents ; straw, 20 dollars ; 
India wheat, 75 bushels, 75 cents per bushel; 8 tons of hay at 12 
dollars per ton ; 2 tons and 13 hundred at 14 dollars per ton ; two 
tons of old hay at 8 dollars. 


The defendant introduced evidence tending to show that the said 
notice was never received by said company, and that said company 
never received any detailed statement until it received one dated 
November 1, 1874. 

It further appeared that at some time prior to the April Term of 
said court, Chloe D. Spooner had deceased, and that one H. L. Hurl- 
berd had been appointed her administrator. The death of the wife 
and the appointment of her administrator were well known to the 
plaintiff, Spaulding Spooner, long before the April Term, but no sug- 
gestion of the death of the wife was made on the record until after 
verdict and judgment thereon ; and her administrator has never en- 
tered to prosecute said suit. 

_ The defendant’s evidence tended to show that the directors of the 
company, December 3d, 1873, at a regular meeting, voted to disal- 
low plaintiffs’ claim, and immediately notified them thereof. But 
plaintiffs’ evidence tended to show that they never received such 
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notice. It did not appear for what reason the claim of plaintiffs was 
disallowed. 

The defendant requested the court to charge : 

1. That the foregoing detailed statement would not be such a com- 
pliance with the said by-laws as to notice, as would entitle the plain- 
tiffs to recover even if it had been received within the thirty days. 

2. That if the jury find that the directors of the company, on the 
3d day of December, 1873, at a regular meeting of said directors, 
disallowed plaintiffs’ claim, then the cause of action was barred by 
sec. 7 of act of incorporation, whether plaintiffs received notice of 
such determination or not. 

The court declined to charge as requested, but did charge as fol- 
lows : 

That said detailed statement was a substantial compliance with 
said by-law ; but that if there was any defect in said statement, the 
defendant, by proceeding to a determination of plaintiffs’ claim, 
waived any and all defects in said statement, and that if the defend- 
ant company proceeded to reject said claim upon any other ground 
than that no detailed statement had been received, this would be a 
waiver of all right to resist the plaintiffs’ claim on the ground that 
no such statement had been received, or that only a fatally defective 
statement had been received. 

To the charge as given, and to the refusal to charge as requested, 
the defendant excepted. Verdict for plaintiffs. 

After verdict, but before judgment, the defendant moved that the 
judgment be arrested, because the wife was the sole owner of the 
property ; she being deceased, an administrator of her estate ap- 
pointed, and he had not entered to prosecute. 


L. E. Petron anv H. 8. Royce, for Plaintiffs. 

Upon a promise to husband and wife, the husband may sue alone, 
and therefore he can maintain the action after the death of the wife. 
Gay et ux. vs. Rogers’ Estate, 18 Vt., 345 ; Driggs, Adm’r. vs. Ab- 
bott, 27 Vt., 582 ; Richardson vs. Daggett, 4 Vt., 344 ; 9 B. Monroe, 
614 ; Titus vs. Ash, 24 N. H., 328 ; Wood vs. Griffin, 46 N. H., 230- 
7; Little vs. Downing, 37 N. H., 355. Upon the death of the wife 
the husband may prosecute the suit. Gen. Sts., 392, s. 19 ; 10 Gray, 
361 ; 16 Pick., 240; 18 Pick,, 110. 

This is unlike a case where husband and wife join, as they must 
in an action for a bodily injury to the wife. Such a cause of action 
did not survive at common law, either to the husband or the wife’s 
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administrator ; but by statute the administrator of the wife may 
prosecute the suit. In such a case the husband could not sue alone ; 
but in an action by husband and wife upon a promise to both of 
them, they are “ several plaintiffs,” in a joint action, within the mean- 
ing of the statute, and it will hardly be insisted that the mere omis- 
sion to suggest the death of the wife upon the record is sufficient 
ground for the motion. 

In the next place we insist that if it was necessary to make the 
wife’s administrator a party, it was allowable by way of amendment. 
Mattocks vs. Stearns, 9 Vt., 326; Kimball vs. Ladd, 42 Vt., 760 ; 
Betts vs. Hoyt, 13 Conn., 468. 

In Montgomery vs. Maynard et al., the declaration was amended 
on trial, and it was held that the amendments were properly allowed. 
Amendments may be allowed after verdict, and without setting aside 
the verdict, if the matter of the amendment could in no way have 
affected the question submitted to the jury. Whittier vs. Varney, 10 
N. H., 304. 

Judgments can be arrested only for causes apparent upon the re- 
cord. Bedell vs. Stevens, 28 N. H., 122; Walker vs. Sargent, 11 Vt., 
329 ; Fuller vs. Chamberlain and others, 11 Met., 504. 


P. K. Guzen, for Defendant. 

1. If plaintiff has not complied with the by-laws he cannot re- 
cover. Blakely vs. Phoenix Ins. Co., 20 Wis.; 205 ; Wilson vs. Aitna, 
27 Vt., 99. 

2. The statement was defective, in that it was only sworn to by 
the husband, and did not show the owner. Welcome vs. Peoples, 2 
Gray, 480-4 ; Shawmut & Co. vs. Peoples, 12 Gray, 265. 

3. There was error in the charge as to waiving the preliminary 
proofs. 2 Pet., 26. 

4. Motion in arrest ought net to have been overruled. Earl and 
Wife vs. Tupper, 45 Vt., 275; Roberts vs. Kelley, 51 Vt., 97. Ad- 
ministrator of wife entitled to the damages. Perry vs. Wheelock, 49 
Vt., 63. 


Barrett, J. 
The by-law requires a statement of the loss, that is, of the prop- 
erty destroyed or damaged, to be signed by the owner, and verified 
by the oath of the owner, with the additional oath, that the party 
making such statement was, at the time of the loss, the owner of 
said property. It turns out that of the property lost, Chloe, the wife, 
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was the sole owner. The statement was not sworn to by her. It 
does not appear that any oath was made by either, as to the owner- 
ship of the property. The property was insured as being in the 
joint ownership of C. D. and S. Spooner, with no intimation in the 
policy that they were wife and husband, and no intimation that she 
was sole owner. In fact, so far as indicated by the face of the pol- 
icy, the ownership was that of partners or joint tenants, or tenants in 
common. The declaration alleges that all of said buildings and 
property was owned by the plaintiffs in fee. The directors at a reg- 
ular meeting disallowed the plaintiffs claim. This suit was com- 
menced more than eleven months afterward. It did not appear for 
what reason the claim was disallowed. It may have been for misrep- 
resentation as to the ownership, or for over-valuation, or for not 
having received any notice as required, or for failure to give the 
statment verified by oath as required in the by-laws, or for any of 
the other reasons, that would render the claim invalid. This analy- 
sis and statement have been made with the view of testing the ques- 
tions made as to the charge. The court told the jury explicitly that 
that statement was a substantial compliance with the by-law. This, 
we think, erroneous. The failure of the owner of the property to 
make oath to the statement rendered the statement defective in a 
material respect. It may be true that such defect might be waived 
by the company ; but there was no evidence in the case tending to 
show that the company did waive it. It is not true as matter of law 
that by proceeding to a determination of plaintiffs’ claim, the defend- 
ant waived any and all defects in said statement. This is obvious 
when it is considered that the determination against the claim may 
have been on the ground and reason of defects in the statement, 
just such as existed in this case. The next clause of the charge in- 
volves error by putting to the jury a hypothesis that there was no evi- 
dence to show existed in fact, namely, that defendant rejected the 
claim on any other ground that no detailed statement had been re- 
ceived, or that only a fatally defective one had been received. As 
before suggested, the claim may have been rejected, so far as the evi- 
dence shows, for the reason that no detailed statement, or only a 
fatally defective one, had been received, as well as upon any other 
grounds, or for any other reasons. Without going into other points. 
Reversed and remanded. 





Herman vs. Adriatic Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK 


PHILIP HERMAN, Respondent, 
vs. 


ADRIATIC FIRE INS. CO., Appellant.* 


The words “ vacant” and ‘‘ unoccupied,” as applied to a dwelling may have 
different meanings. While used as the place of deposit of inanimate things 
it is not vacant, though not used as an abode. On the other hand, while 
used as a place of abode or shelter, it is occupied though no articles of fur- 
niture are present. 

The policy provided that it should be void if the premises became vacant or 
unoccupied and so remained for more than thirty days without notice and 
consent. 

Held, that fortnightly visits of the owner and weekly tours of inspection by a 
neighboring family intrusted with its supervision, were not occupancy of a 
dwelling within the meaning of the policy. 

Held, that the fact that the company knew it was simply a summer residence, 
did not charge it with knowledge of non-occupancy. The contract pro- 
vided for notice when such non-occupancy should occur. 


Held, that the fact that the insurance was on several detached pieces of prop- 
erty, the whole constituting a rural establishment did not require that all 
should be unoccupied in order to avoid itas to the part so unoccupied. The 
policy is in this respect distributive and its violation as to a part, affects 
only such part. 

The non-occupancy of a dwelling is a non-occupancy of such outbuildings as 
privy, wash-house, etc., whose use is appurtenant to the dwelling. 

Where the prohibition is against non-oceupancy and vacancy, both are neces- 
sary to work a forfeiture, but where it is against non-occupancy or vacancy, 
a violation of the first will work a forfeiture though there be no vacancy. 


J. Tuomson, fur Appellant. 
N. B. Hoxstz, for Respondent. 


Fouerr, Ch. J. 
This is an action on a policy of fire insurance. The property in- 
sured consisted of different buildings and different kinds of chattel 


* Decision rendered April 19, 1881. 
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property, kept in those buildings respectively. The different prop- 
erties insured and the different amounts put at risk, each are speci- 
fically named in the policy with much minuteness. The property was 
destroyed, and for the loss of which the action is brought, was but 
parts of the whole at risk, being the dwelling-house and most of the 
contents of it, and four outbuildings, essential or convenient for use 
with the dwelling. 

The question in agitation at the trial term and at the General 
Term, was whether the policy was avoided by a breach of the condi- 
tion, that if the premises should become vacant or unoccupied, and 
so remain for more than thirty days without notice to and consent of 
the defendant in writing, the policy should be void. The plaintiff 
contends that the two words, ‘vacant’ and ‘ unoccupied,’ are syno- 
nyms, and are to be interpreted as having the same meaning, and 
that that meaning is,empty. And then argues that as the dwelling- 
house was not empty, there was no breach of the condition. There 
are doubtless conditions of a dwelling-house or other like structure, 
when either word applied to it or both words applied to it, will ex- 
press a like state of it. There are, however, states of it, when that 
will not be the case. It is so, because the different things that are 
receptive of the epithets of vacant and unoccupied, are different in 
their capability and susceptibility of being filled or occupied. Some 
cannot have one of those terms applicable to them without the 
other at the same time being also applicable. Some from the nature 
of the use for which goes with the occupation of them, may not be 
vacant, and yet they will, in any just use of the term as applicable to 
them, be unoccupied. A dwelling-house is chiefly designed for the 
abode of mankind. For the comfort of the dwellers in it, many 
kinds of chattel property are gathered in it. So that in the use of 
it, it is a place of deposit of things inanimate, and a place of resort 
and tarrying of beings, animate. With those animate far away from 
it, but with those inanimate still in it, it would not be vacant, for it 
would not be empty and void. And as a possible case, with all inan- 
imate things taken out, but with those animate still remaining in it, 
it would not be unoccupied, for it would still be used for shelter and 
repose. And it is because that in our experience of the purpose and 
use of a dwelling-house, we have come to associate our notion of the 
occupation of it, with the habitual presence and continued abode of 
human beings within it, that word applied to a dwelling always 
raises that conception in the mind. Sometimes indeed, the use of 
the word vacant as applied to a dwelling, carries the notion that 
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there is no dweller therein ; and we should not be sure always to get 
or convey the idea of an empty house, by the words vacant dwell- 
ing applied to it. But when the phrase, “vacant or unoccupied,” is 
applied to a dwelling-house, plainly there is a purpose, an attempt 
to give a different statement of the condition thereof by the first 
word, as an empty house, by the second word as one in which there 
is not habitually the presence of human beings. In the case of Herr- 
man vs. Merchants’ Insurance Company, in this court in June last, 
the decision went, not on the ground that the two words were used 
to mean, or that they meant the same condition of the building, but 
that by the use of the copulative conjunction with them there was a 
contract framed of which there was no breach unless the house was 
at the same time in the double state expressed by the:phrase that is, 
both vacant and unoccupied at the time of the fire, both empty and 
unused for abode. 

It is clear from the testimony that the dwelling-house insured by 
the defendants, was not occupied as such at the time of the fire. 
The fortnightly visits of the plaintiff and his wife to it, were not the 
occupation that is meant when a dwelling-house is spoken of. The 
weekly tours of inspectien of the farmer and members of his family 
living on the grounds, and his supervision of it from his own house 
were more useful, but they fell short of being occupation of it. 
The term unoccupied used in the policy is entitled to a sense adapted 
to the occasion of its use, and the subject matter to which it is ap- 
plied. It does not need that we go into discussion of the good rea- 
sons for exacting the condition on taking a risk upon a dwelling- 
house. It is enough that the parties have come into that covenant. 
It is to have a meaning fitted to the circumstances in which it was 
made and to the subject to which it related. We have already said 
enough to show our opinion, that for a dwelling-house to be in a 
state of occupation, there must be in it the presence of human be- 
ings as at their customary place of abode, not absolutely and unin- 
terruptedly continuous, but that must be the place of usual return 
and habitual stoppage. We think that a verdict of a jury would not 
have been allowed to stand, that found that this dwelling-house was 
occupied at the time of the fire, within the terms of the policy. But 
it is said that though this may be so in the general, yet that the de- 
fendants made their contract with a view to just the state of things 
that existed with this property ; that they were chargeable with a 
knowledge of the character and use of the premises, and that there 
would be a change of occupancy such as in fact occurred. We can- 
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not yield to that view. It may be that the defendants knew that it 
was but the place of summer abode for the plaintiff. Their contract 
was issued in the summer when the property was in strict occupancy 
and it provided for the coming of the Fall, when that occupancy 
would be abandoned or modified ; for the policy was not void at 
once on a cessation of occupancy. That cessation must last for 
thirty days and be unnotified to the defendants and continue there- 
after without their consent. There was opportunity for the plaintiff 
to keep up that indemnity or to get other ; and to the defendants to 
retain the risk or to be freed from it when that occupancy was about 
to cease, and notice was given. 

Nor are we able after much consideration to agree with the learned 
General Term on the ground upon which it put its judgment. The 
condition of the policy is, “or if the above mentioned premises 
shall * * * become vacant or unoccupied, * * * this pol- 
icy shall be void.” As we have above said, there were several dif- 
ferent kinds and pieces of property insured, and as was indicated by 
the description of them, the whole making up a well-to-do proprie- 
tors rural establishment. The understanding must have been, that 
there was comprised in the whole, the buildings on a farm or coun- 
try seat, and the chattel property usually kept at such a place. The 
contention is that the words “above mentioned premises” are col- 
lective and apply to all the property described, and that the intent of 
the condition is that if all of it should be left unoccupied, then the 
policy should be void ; but that one or several or many of the build- 
ings might be unoccupied, yet if the rest were occupied, the condi- 
tion of the policy would be saved. To give this construction to the 
phrase in question, it would need to carry it through all the condi- 
tions in the policy to manifest absurdity and to an inconvenient pre- 
cedent. There is a condition against other insurance “on the prop- 
erty hereby insured.” If the plaintiff had over-insured his dwelling- 
house, would not the condition have been broken as to that, though 
he had not increased that on his kitchen detached? There is a con- 
dition against a change of title of the property. If the plaintiff had 
sold off so many acres as would include the farm-house, would he 
have retained his insurance on that building because he had not 
transferred the whole premises? The plaintiff grasps at a two-edged 
sword, when he seeks to make such application of those general 
words of the policy. He contends that when words are used in the 
policy referring back to the property described, they mean to in- 
clude the whole property. This would be to make the contract of 





1381.] Herman vs. Adriatic Fire Ins. Co. 747 


insurance entire and indivisible, and to affect all the property in- 
sured with any act of the insured, which as to any item thereof 
worked a breach of any condition. This is not the true, just nor equit- 
able construction. _ The clause is to be used distributively, and to be 
applied to each singular of the previous description of the property, 
as the kind of that property and the nature of the use of it may de- 
mand. It was upon this principle that we grounded our decision in 
Merrill vs. Ag. Ins. Co., 73 N. Y., 452. There we said, “Though 
there may have been some conduct of the insured as to some of the 
property, not evil in itself, but working a breach of the condition in 
its letter, the effect of that breach may be confined to the insurance 
upon that property, the contract as to that be held to be avoided, 
and as to the other subjects held valid.” This was the converse of 
the proposition that we are now maintaining. 

The case of Bryan vs. Peabody Ins. Co.,8 West Va., R., 605, is 
not parallel with this. 

Therefore, though the farm premises and some of the buildings 
thereon were in actual human occuy ation, that use of them did not 
extend to and take in the dwellings burned so as to keep good the 
condition of the policy. It is further claimed that it was erroneous 
for the trial court to direct a verdict for the defendants, because all 
of the property burned was not unoccupied. Besides the dwelling- 
house, there was lost a wash-house, a wood-house, a kitchen and a 
privy. Itis contended that there was no evidence that these were 
unoccupied. The reasoning is ingenious, but it is not convincing. 
It is said that it does not appear that the occupation of these struct- 
ures was confined to the plaintiff or the members of his immediate 
family as it was made up when he dwelt upon the place, and that it 
might be that the farmer and the members of his family might have 
used and occupied them. Now these outbuildings were appurtenant 
to the dwelling-house, the use of them was concurrent with the use 
of the dwelling-house, they were parts of the one domestic estab- 
lishment and separated but 40 feet from the main building. It is 
too plain for denial, save as a dernier resort, that the occupancy of 
them in habitual, continuous use for the purposes for which they 
were built and to which they were put, began when that of the dwel- 
ling-house began, and ended when that ended. 

The plaintiff and the defendants made their contract in such terms 
as it pleased them both. 

It may or may not, be a strict and rigorous application to the facts 
of the case of the condition that we have been considering, but we 
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cannot consistently with lasting principles of construction ani inter- 
pretation hold otherwise than that the plaintiff made a breach of a 
binding condition, and must abide the unfortunate consequence. 

All concur, except Miitzr, J., not voting. 


COURT OF APPEALS OF NEW YORK. 


BURR B. ANDREWS, Lespondent. 


vs. 


\ 
/ 
5 
{ 


AXTNA LIFE INS. CO., or Harrrorp, Appellant.) 


The policies of a life company stipulated that they should be good at any time 
after three payments, for their equitable value. The plaintiff in his an- 
swer alleged that after the expiration of three years, he brought a suit o 
recover under this clause, but discontinued upon notification by the compa- 
ny that the clause was inserted without its consent, which was asserted 
again in its answer, and which expressed a willingness to make good the 
clause, which it insisted called only for paid-up insurance. The plaintiff 
persisted in his original suit, however, notwithstanding the answer until 
the defendant not being ready, it was agreed that upon payment of costs 
by the latter the suit might be withdrawn until a more convenient day. 

Held, that the company was not estopped from proving that the clause was 
properly inserted and was part of the contract, since the plaintifi’s course 
of action showed that he was not misled into a discontinuance by the rep- 
resentations of the company. He cannot take the money of the defendant 
as a condition of discontinuance, and then claim that he originally believed 
the allegations of defendant, and thereupon discontinued, and estop the de- 
fendant from proving the contrary. 


Judgment reversed. 


Danrortu, J. 
By the pleadings in this case it was made material to ascertain 
whether the defendant by its policies ‘‘ agreed that they should be 
good at any time after three payments for their equitable value. 
That these words were written therein is asserted by both parties, 
but the plaintiff alleges in his complaint that after the expiration of 


* Decision rendered May 31, 1881. 
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three years he brought an action upon that clause to recover the 
equitable value of the policies, and was then notified by the defend- 
ant that it was inserted therein without its consent : that by its an- 
swer in that action it repeated the assertion and he thereupon dis- 
continued the suit. The defendant by answer in this action pro- 
fesses ignorance as to the origin of the clause, but admits its liability 
therefor, and avers its wiliingness heretofore and now, and at all 
times, to make good the promise contained in it, and while it does 
not deny the statements attributed to it, avers that in the suit re- 
ferred to, it did by the same answer also offer to fulfillit. There was 
evidence upon the trial which would have warranted a finding that 
the clause was properly inserted and was part of the contract of in- 
surance ; but the court deniéd the defendant’s request for a finding 
to that effect upon the ground “ that the defendant was estopped 
from so proving.” This was error. To sustain the ruling the re- 
spondent refers. 1st. To a letter of the general agent of the compa- 
ny ; 2nd. To one from defendants’ secretary ; and 3rd, to the an- 
swer in the first action. That action was commenced before Decem- 
ber 26, 1876, and after that date the agent’s letter was written, but 
of it, it is enough to say there is nothing in the case to show that he 
had authority to bind the company by his declarations or admissions 
in respect to the matter, and we need not weigh his words. The let- 
ter of the secretary of the company has a different relation and is en- 
titled to consideration ; but we fail to find in it any language which 
requires the'conclusion that the defendant then disavowed the obli- 
gation expressed by the clause in question. Ignorance of its exist- 
ence “ until recently” is averred. The assertion is also made that it 
was written “ without the knowledge or assent of the company,” but 
it is not repudiated, and the writer says, “the point is one which we 
do not wish to sustain here,” adding, “we wish simply to convince 
you that the company is willing to grant all that you claim under 
that provision, if it had been written at this office as a part of the 
policy.” Then follows a lengthly discussion as to the meaning of the 
clause, that the value therein referred to is not to be paid “in cash,” 
but by “insurance ” and the amount of their “equitable value” and 
no doubt is expressed as to the validity of the policy, or any expec- 
tation that the defendant could escape responsibility for the insurance 
covered by it. 

The argument of the writer is addressed to a construction of the 
policy. Then we have the answer of the defendant in the suit first 
begun. It is drawn to meet the complaint ; the complaint relies up- 
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on the clause in question. the expiration of three years, a demand 
of payment, refusal to pay the equitable value of the policy and asks 
judgment for $6,000. The answer denies the promise set out in the 
complaint arising on the clause referred to, “ and avers upon inform- 
ation and belief that the agent who took the application of the plain- 
tiff for insurance, without the knowledge or consent of the defend- 
ant or its officers, and without any authority thereto, wrote into the 
said four policies the words “and it is agreed that this policy shall 
be good at any time after three payments for its equitable value ;” 
that the plaintiff well knew that it was so altered, and avers that the 
terms so written were not and are not a part of the agreement of 
insurance made by it; but were unauthorized and constitute no 
part of the said several policies. Not only is the validity of the pol- 
icy not denied, but the defense is limited to the clause in question. 
The defendant denies “that it has refused to pay the equitable 
value of the several policies, and avers that it has offered by way of 
seeking peace, to pay such values in paid-up policies of insurance ; 
alleges that such payment is all that would be required by the terms 
interlined as aforesaid into the said policiesif authorized * * * 
and declares that it has in all things performed and is ready to per- 
form all of the terms and conditions of its policies on its part to be 
performed and has offered to so yerform them.” It also sets up as 
a counter claim the notes given by the plaintiff on account of the 
premiums stipulated for and asks an affirmative judgment for the 
amount of them. The substance of the answer and the letters as 
construed by the plaintiff is the same ; a claim that the clause re- 
ferred to was inserted by some person without the knowledge of or 
authority from the company. On the part of the defendant an argu- 
ment of considerable force is presented to show that there are quali- 
fying words in each recital, and in no one of them an absolute rejec- 
tion of liability. Certainly there is nowhere an allegation that the 
policies are forgeries or invalid by reason of the alteration. It is also 
argued that the statements in the answer are before judgment to be 
limited in their effect to the suit in which it is interposed ; that as 
the purpose of the alteration expressed in the pleadings, is to bring 
the parties to some point or matter affirmed by one and denied by 
the other, which, when decided, will terminate the controversy, the 
statements so made cannot be treated as intended or calculated to 
mislead the other party, or affect his conduct except in disposing of 
the issue formed. There is much force in both of these propositions, 
but it is not necessary for us to answer to them ; because we think 
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the doctrine of estoppel can have no application under the circum- 
stances of this case. The letters were received by the piaintiff soon 
after he commenced his action and before any answer was put in. 
By that of the secretary he is asked “to look ‘into the matter very 
carefully, consulting authorities if you wish, and advise us within a 
very few days of your conclusion, because if you continue the suit 
we wish to make arrangements for defense.” Nothing was done, and 
on the 12th of March, 1877, the answer was served. For the inter- 
vening time the plaintiff was neither misled or otherwise affected to 
his injury by the assertion of the defendant. It may be safely con- 
cluded that he did not believe or rely at all upon the statements 
made to him. He certainly did not alter his position, but continued 
suit and compelled the defendant into court. Then with the answer 
before him, what did he do? Acquiesce in the statement or asser- 
tion of the defendant that the words of the policy were not its words 
and that the policy had been altered? Not at all. He was not moved 
from the course he had marked out, but proceeded in the orderly 
conduct of the action, until he noticed the “issue ” made by the va- 
rious affirmations and denials of himself and the defendant for trial. 
That is for the consideration of the jury in order that they might de- 
termine whether the statement made by the defendant was true or 
false. In other words he persisted in charging the defendant in spite 
of its protestation to the contrary, as the author and maker of the 
contract on which in that action he relied. So far from being mis- 
led by the denial, he accepted the issue tendered and came into court 
to meet the challenge. The issue took its place on the calender for 
trial at the January circuit in 1878. He was then ready for trial. 
The defendant was not. The plaintiff did not withdraw nor permit 
his adversaries to do so without payment of money. And upon what 
consideration? Why that this issue, made up of the very matter 
which the plaintiff is now said to have believed, might at a future 
and more convenient season be tried and the allegation of the de- 
fendant shown to be false. The plaintiff then, by his conduct, said 
this assertion of yours that the clause in question is spurious, I do 
not believe, I shall take judgment that it is genuine unless you prove 
to the contrary, and as you say you have not the means now here of 
Coing it, if you will pay the costs of this attendance another oppor- 
tunity shall be given you. The costs were paid and received by the 
plaintiff. He now has them, paid to him because he did not credit 
or rely on the defendants statement and with those costs in his hand, 
hands, he has been permitted to say I did not believe and therefore 
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you shall not prove to the contrary. The argument for the respond- 
ent covers much ground and was well justified by authorities, but 
not one of them approached this case. There are none which go the 
length of enabling a party to set up an estoppel of this sort while he 
holds the fruit of his unbelief, exacted from his adversary as a con- 
dition of giving him a chance in court, to maintain the truth of his 
assertion. A party setting up an equitable estoppel is himself bound 
to the exercise of good faith ; moreover he must act promptly. Here 
I think there is no proof that an estoppel at any time existed, but if 
mistaken in this then it is clear that the estoppel has been waived 
and the matter set at large. That it may be as well settled as the 
doctrine itself. From the time his adversary first spoke the plaintiff 
was bound to hold himself to one matter, if he intended to estop the 
other from saying to the contrary. It is common learning that an 
estoppel must be mutual or reciprocal. The decision before us, if 
it stands, will introduce an exception or indeed an entirely new law. 
The plaintiff has been permitted to go on disputing with the defend- 
ant denying the truth of its assertions, in no manner influenced by 
them, until after he has taken the money of the defendant not due to 
him except upon the theory that he did not believe the assertions, 
and having obtained that, now says I did believe, and the defendant 
is forbidden to gainsay it. His subsequent change of mind cannot 
aid the plaintiff. One who would profit by the doctrine of equitable 
estoppel must show speedy faith in his adversary and not a halting 
and changing belief. The door which excludes the truth cannot be 
opened and shut at his pleasure. His first act after listening to the 
words on witnessing the conduct of his adversary, in regard to the 
matter involved, is the test of his belief in the existence of the thing 
represented and indicates that belief, for unless he is induced by 
those words or that conduct to alter his position, his adversary can- 
not be concluded from averring a different state of things. The ef- 
fect must be instantaneous and manifest before a step is taken in 
opposition to such a representation. Here then has been not one 
only but many steps taken, each upon the assumption that the de- 
fendant was not believed, and each putting him toexpense. The act 
now said to have been influenced by the defendant is the withdrawal 
of the action. It occurred long after the defendant defined its posi- 
tion, and in the meantime the conduct of the plaintiff was not that 
of acquiescence. It has been said that the doctrine of equitable es- 
toppel involves a question of legal ethics, Canal Co. vs. Hathaway, 
8 Wend., 483 and this is repeated in Dezell vs. Odell, 3 Hill, 225, 
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and in Frost vs. Saratoga Co., 5 Denio, 154, and is allowed to pre- 
vent fraud and injustice. Upon that foundation it would furnish a 
solid support for the defendant in answering the plaintiff's position, 
for it can be maintained only by excluding the truth after he had 
been paid for the opportunity of asserting it. It would perhaps be 
impossible to reconcile the great number of cases upon the doctrine 
of estoppel, but it is safe to say that they all involve this element, 
that the declaration on which it is asserted, “ must have in truth, in- 
fluenced the conduct of him who sets it up in a manner by which he 
will be prejudiced if the party making it is allowed to retract.” The 
case is destitute of evidence to sustain a finding to that effect. It has 
been sometimes said that an estoppel in pais could be maintained 
only by such proof as could sustain an action for false representation. 
Freeman vs. Cooke, 2 Exch., 654, without going to that length, it is - 
obvious that the principle upon which such an action is maintainable 
applies here. That is, that the misrepresentation must inure to the 
date of the transaction in question. Here no representation or dec- 
laration was made by the defendants at the time the plaintiff with- 
drew his action. It wasmade as we have seen several months be- 
fore, and the only effect was to induce vigilance and care on the 
plaintiff’s part in preparing for trial. Such a declaration or misrep- 
resentation goes for nothing, for the act of the plaintiff was not the 
immediate or proximate result of it. It is plain that at that time 
the plaintiff chose to judge for himself in the matter and did not 
trust to the defendant. This is not enough, Lyfuey vs. Selly, 2 Lord 
Raymond, 1118. Without adverting to other considerations well ar- 
gued for the appellant. We think the judgment against it cannot 
stand. 

It should, therefore, be reversed and a new trial granted with 
costs. 

All concur except Miter, J., taking no part, and Forcsr, Ch. J., 
absent. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Clinton County. 


HOME INS. CO. 
vs. 
DAVIS.* 


A policy of insurance against fire, upon a house and personal property there- 
in, contained a provision that persons sustaining loss or damage by fire 
should forthwith give notice of said loss in writing to the company, and as 
soon thereafter as possible render a particular statement of such loss, signed 
and sworn to by them. The property insured being destroyed by fire, the 
agents of the company notified the home office, as was their custom, of the 
loss. Shortly afterwards, a special agent of the company visited the ruins, 
and, under another provision of the policy, procured from the insured a 
statement, under oath, of the origin of the tire, and the loss. A month later, 
the insured was criminally prosecuted by the agent of the company on the 
charge of having himself set fire to his house, but was acquitted. In Octo- 
ber, three months after the fire, he forwarded to the company a proof of 
loss, which was returned to him as informal, with the regular blanks to be 
used. These he filled out and returned to the company. Their receipt was 
acknowledged by the general adjuster. The money not being paid, this 
suit was brought. 

Held, (affirming the judgment of the court below), that the notice of the de- 
struction of the premises by the agent, so far as the house was concerned, 
was a sufticient compliance with the terms of the policy. As to personal 
property, the question whether the proofs of loss were furnished to the 
company in accordance with the terms of the policy was rightly submitted 
to the determination of the jury. 

Held also, that from the conduct of the company, the jury might have inferred 
an entire waiver of these proofs ; the court might have found that there was 
an unqualified acceptance of the proofs of loss, and hence a waiver of the 
condition, and need not have left fhe question to the jury. The statement 
made under oath by the insured was equivalent to the statement of loss 
required by the policy. Under all the circumstances of the case, the com- 
pany cannot complain of the delay as unreasonable. 


“ Debt upon a policy of fire insurance, by Thomas Davis against the 
Home Insurance Company, of the city of New York, to recover dam- 


* Decision rendered June 22,1881. From Weekly. Notes. 
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ages alleged by the plaintiff to have been sustained by him by rea- 
son of a fire which destroyed his house, in the city of Lock Haven, 
and personal property therein contained. 

Upon the trial before Orvis, J., the following facts appeared : 

By a policy dated 31st July, 1877, the Home Insurance Company 
insured the dwelling-house of Thomas Davis, the plaintiff, in the sum 
of $900, and his furniture and clothes, in the south end of the same, 
in the further sum of $100. On July 7, 1878, this property was total- 
ly destroyed by fire. At the instance of the assured, notice of the 
loss was immediately sent to the home office by the Lock Haven 
agents of the company, through whom the insurance had been ef- 
fected. The 9th section of the policy provided : 


“The assured shall, if required, submit to an examination or ex- 
aminations under oath by any person appointed by the company, 
and subscribe to such examination when reduced to writing ; and 
shall also produce their books of account and other vouchers, and ex- 
hibit the same at the office of the company,” etc. 


On July 17, Mr. Morgan, a special agent of the ccmpany, came to 
Lock Haven, inspected the ruins, got from Davis a statement under 
oath of the origin of the fire, end the loss, and left, promising to re- 
turn, which he did not do. 

On August 15, H. O. Chapman, cne of the Lock Haven agents of 
the company, began a criminal prosecution against Davis, on the 
charge of having burned his house with intent to defraud the com- 
pany. This trial resulted in an acquittal of the defendant. After 
his acquittal, Davis began proceedings with the view of recovering 
on his policy. 

The terms of the policy required that persons sustaining loss or 
damage by fire should forthwith give notice of said loss in writing to 
the company, and as soon thereafter as possible render a particular 
statement of such loss signed and sworn to by them, ete. On the 4th 
of October, Davis forwarded to the company a proof of loss, which 
the company in a letter signed by its special agent, Morgan, in- 
formed him was not in due form, and not satisfactory, inclosing 
blanks which the plaintiff was requested to fill out and return, “ due 
examination and attention ” being promised on their receipt. This 
request was complied with, and on December 12, 1878, a new proof 
of loss, prepared on the forms sent Davis, was mailed by his counsel 
to the company. The receipt of these papers was acknowledged by 
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the general adjuster of the company in a letter to the Lock Haven 
agents, in which he said: “* * * The papers have been for- 
warded special agent L. S. Morgan, who has the matter in charge for 
examination. Should he require any further information touching 
the loss, he will call for it in due time.” The money not being paid, 
the plaintiff brought this suit. 

The defendants offered evidence to show that the plaintiff set fire 
to the house himself, and also claimed that the conditions of the pol- 
icy had not been complied with, and therefore the plaintiff could not 
recover. The court left it to the jury to say whether the proof of 
loss was forwarded to the company “as soon thereafter as possible,” 
or not. They also submitted to the jury the question whether the 
plaintiff set fire to the property or not, instructing them that if they 
believed he did, the verdict must be for the defendants. The jury 
were also instructed to find the value of the property destroyed. 

Verdict for the plaintiff for $819.83, and judgment thereon. 

The defendants thereupon took this writ, assigning for error :— 

(1) The adwission in evidence of the proofs of loss dated October 
4, 1878, nearly three months after the fire, and, therefore, not in 
compliance with the terms of the policy ; (2) the admission of the 
corrected proof of loss of December 12,1878; * * * (4) the 
submission to the jury of the question whether the plaintiff had for- 
feited his right by neglecting to make proof of his loss ; (5) the sub- 
mission to the jury to determine, as a question of fact, whether the 
proof of loss was made as soon after the fire as possible ; (6) the 
court erred in admitting the preliminary proofs and permitting them 
to be read to the jury without restriction, in disregard of the specific 
objections made by the defendant below. 


H. T. Harvey, for Plaintiff in E. ror. 

The preliminary proofs to be made and forwarded to the company 
as soon after the loss was sustained as possible, were a condition pre- 
cedent to the right of the assured to recover. Not only is the form and 
substance of the proof of loss important, but time is of the essence 
of this condition, and goes to the very root of the inquiry. Any un- 
reasonable delay would work a forfeiture of the right of the defend- 
ant in error to recover, if insisted upon by the plaintiff in error, as 

_ the whole of the contract must be complied with in order that the 
defendant in error may maintain his action. Shaw vs. Turnpike Co., 
2 Pen. & W., 454 Ins. Co. vs. Sennett, 5 Wr., 161 ; Repor vs. Len- 
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don, 28 Law J. R. Q. B., 260 ; Insurance Co. vs. Stauffer, 9 Casey, 
397. 

The contract of insurance was forfeited by the neglect of the de- 
fendant in error to comply with the conditions of the policy. A con- 
tract of insurance cannot be revived or revivified after the forfeiture, 
except by an express agreement of the insurers. The unauthorized 
letter of the special agent, Morgan, was not sufficient to give the con- 
tract new vitality and revive the plaintiff's cause of action. Diehl vs. 
Adams Co. Ins. Co., 8 P. F. Smith, 452 ; Beatty vs. Ins. Co., 16 P. 
F. Smith, 9 ; Trask vs. Ins. Co., 5 Casey, 198; Barclay vs. Weaver, 
7 Harris, 401. 

The general agents of an insurance company have no power to 
waive an express condition in the policy. Mentz vs. Ins. Co. 29 P. 
F. Smith, 475. 

A fortiori, a special agent has no such power, without showing 
what his duties as special agent are. A party who wishes to avail 
himself of the acts of an agent in order to charge the principal must 
prove the authority under which the agent acted. Ways and Wick 
vs. Lynn, 7 Watts, 524 ; Moor’s Executors vs. Patterson, 4 Casey, 
505 ; Union Refining Co. vs. Bushnell, 7 Norris, 89. 

The determination of the question whether the plaintiff below used 
due diligence in forwarding his proofs of loss was for the court, there 
being no facts disputed or cdntroverted, and it was error to submit 
it to the jury. Bennett vs. Young, 6 Harris, 261 ; Smith vs. Fisher, 
12 Harris, 223; Haly vs. Brown, 5 Barr., 181 ; Brenzer vs. Wight- 
man, 7 W. & S., 264 ; Jones vs. Wardell, 6 W. & S., 399; Leaming 
vs. Wise, 23 P. F. Smith, 173 ; Morgan vs. M’Kee, 27 P. F. Smith, 
228 ; Addison an Contracts, 1129 ; Kline vs. Ins. Co., 1 Harris, 247 ; 
Ins. Co. vs Sennett, 5 Wright, 161 ; Trask vs. Ins. Co., supra ; Beat- 
ty vs. Ins. Co., s“pra ; Edwards vs. Ins. Co., 25 P. F. S., 380. 

“Reasonable diligence * * * requires promptness, and ex- 
cludes unnecessary delay.” For the length of delay held to avoid a 
policy, see Mellen vs. Ins. Co., 17 N. Y., 609 ; McEvers vs. Lawrence, 
Hoffmann Ch., 172 ; Truman vs. Ins. Co. 12 Wend., 452; Kimball 
vs. Ins. Co., 8 Gray, 33 ; Parson’s Law of Business, 400. 

The insured cannot avail himself of his own statements to prove 
his own loss, or the particulars of it; nor is there anything in the 
policy itself to vary the common law rule of evidence on this point. , 
Ins. Co. vs. Sennett, supra ; Ins. Co. vs. Schreffler, 6 Wr., 19158. o., 
8 Wr, 269 ; Thurston vs. Murray, 3 Binney, 328 ; Senat vs. Porter, 
7 Durnford & East, 158 ; Klein vs. Ins. Co., supra. 
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T. C. Hirpre and C. 8. McCormack, for Defendant in Error. 


Good faith on the part of the underwriters requires that if they 
mean to insist on a mere formal defect in the preliminary proofs, they 
should apprise the assured that they considered them defective in 
that particular, or to put their refusal to pay upon that ground, as 
well as others, so as to give him an opportunity to supply the defect 
before it could be too late ; and if they neglected to do so, their si- 
lence should be held a waiver of such defect in the preliminary proofs, 
so that the same shall be considered as having been duly made ac- 
cording to the condition of the policy. Girard Ins. Co. vs. Mutual 
Life Ins. Co., 38 Leg. Int., 194 ; tna Fire Ins. Co. vs. Tyler, 16 
Wend., 385; Ins. Co. vs. Schreffler, 6 Wr., 188. 

The evidence offered to show waiver of specific proof of loss was 
correctly submitted to the jury, Crawford Co. Ins. Co. vs. Cochran, 
7 Norris, 233 ; Buckley vs. Garrett, 11 Wr., 212 ; Ins. Co. vs. Todd, 
2 Norris, 278 ; Ins. Co. vs. Stauffer, 9 Casey, 397 ; Ins. Co. vs. Tay- 
lor, 23 P. F. Smith, 353. 

The sixth assignment of error is without foundation in fact. 

The paper-book shows beyond a question that the only use made 
of the proof of the loss was to show a compliance with the condition 
of the policy of insurance. 


Gorpon, J. 

By a policy dated on the 31st of July, 1877, the defendant below, 
plaintiff in error, insured the dwelling-house of Thomas Davis, the 
plaintiff below, in the sum of nine hundred dollars, and his furni- 
ture and clothes, in the south end of the same, in the further sum of 
one hundred dollars. 

On the 7th day of July, 1878, there was a total loss of this proper- 
ty by fire. At the instance of the assured, as the jury have found, 
notice of the loss was immediately forwarded to the home office by 
the resident agent of the company, through whom the insurance had 
been effected. So far as the house was concerned, the loss being to- 
tal, as was held in the case of the Lycoming Mutual Insurance vs. 
Schollenberger, 8 Wr., 259, and very recently in the Farmers’ Mutual 
Ins. Co. of Schuylkill Co. vs. Moyer, 10 Weekly Notes, 129, this no- 
tice was, of itself, a sufficient compliance with the terms of the policy 
without other or further statement of loss. This rule, however, does 
not apply to the personal property ; if, as to it, proofs of loss were 
not furnished to the company in accordance with the terms of the 
policy, the plaintiff ought not to have been permitted to recover. 
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Whether such proofs were so furnished was one of the questions sub- 
mitted to the jury for determination, and the chief complaint made 
against the rulings of the court below has its foundation in this sub- 
mission. 

The policy required that proofs of loss should be made and for- 
warded to the company as soon as possible after the happening of 
the fire by which the loss occurred. The fact was that the proofs 
thus required were not furnished until nearly three months after the 
fire. The defendant contends that this was too late, and that the 
court should so have instructed the jury. We agree that without 
evidence explanatory of the delay, this contention would have irre- 
sistible force. "We think, however, that there was such evidence, and 
that of a character that warranted the submission that it did account 
for the delay as the jury have found. As we have before said, the 
policy requires the proofs of loss to be furnished as soon as possible 
after the fire, but this language must be construed to mean that the 
assured is, for this purpose, to have a reasonable time, but what is 
such reasonable time must depend largely upon circumstances, and 
as a rule, a question of this kind must, for its solution, be referred to 
a@ jury. 

From the conduct of the company, the jury in this case, might well 
have inferred an entire waiver of these proofs, had that question been 
submitted to them ; but, as it was not submitted to them, we can 
take no notice of a point of this kind, though, in effect, precisely the 
same principles were applicable to the question raised in the trial of 
the case. 

In the Lycoming Co. Mutual Ins. Co. vs. Schollenberger, supra, 
the policy required proofs of loss to be made within thirty days from 
‘the time of the fire, but it was held that an agent authorized to settle 
the loss might waive that requirement and bind the company by the 
acceptance of such proofs after that time. So in the Inland Ins. Co. 
vs. Stauffer, 9 Cas., 397, it was announced as sound law that such 
waiver may be inferred from acts evincing a recognition of liability, 
or even from a refusal to pay for some other reason than a want of 
preliminary notice or statement of loss. 

But why may not the plaintiff's delay be accounted for on similar 
principles? Was his delay reasonable under all the circumstances ? 
This was the question submitted by the court to the jury. His pre- 
liminary notice of the fire was in time ; and why were not his proofs 
of loss? Prima facie, even to the officers of the company, they were 
in time. Davis made and forwarded his statement on the 4th of Oc- 
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tober, 1878 ; but Morgan, the special agent of the defendant, pro- 
nounced it informal and returned to him the company’s blanks with 
instructions to fill them up and return; this was done, and under 
date of December 13, Mr. Bigelow, the general adjuster of the com- 
pany, writes to Esq. McCormack, the plaintiff's attorney, acknowledg- 
ing the receipt of the amended statement, and saying that the papers 
had been forwarded to Morgan, and if he required further informa- 
tion touching the loss he would cull for it. Now one would natural- 
ly suppose that this was the end of the matter, and that nothing re- 
mained to be done but to pay over the money. Clearly up to this 
time, the officers of the defendant had not regarded the delay of the 
assured as unreasonable, or they would have so intimated. 

In fact, here was an unqualified acceptance of the proofs of loss, 
and so the court might have instructed the jury, instead of leaving 
that body to puzzle over the question of reasonable time ; the mis- 
take, however, was one favorable to the defendant, and of which it 
has no right to complain. 

But again, the 9th section of the policy, the same which requires 
the statement of loss, and directs how it shall be made out, reads 
thus : “ The assured shall, if required, submit to an examination or 
examinations under oath by any person appointed by the company, 
and subscribe to such examinations when reduced to writing. And 
shall also produce their books of account and other vouchers, and ex- 
hibit the same at the office of the company,” etc. 

Was this intended as an equivalent of the statement of loss direct- 
ed by the preceding part of this section? It is probable that the of- 
ficers of the corporation so understood it, otherwise they would hard- 
ly have furnished Davis blanks for his statement at a date so late as 
the 4th of November, or afterwards have accepted it without hesita- 
tion or demur. However this may be, this much must be conceded, 
that an ordinary layman, uninformed to the contrary, might well sup- 
pose that, having given his statement under oath, to an agent sent 
from the home office for that purpose, every question having been 
fully and unhesitatingly answered, put down in writting, and that 
writing subscribed and delivered, he had done and performed all 
that could possibly be required of bim. Now it may be that this man 
was mistaken ; that it was his duty to make another paper of like im- 
port, swear to it, and place it in the hands of this same agent. There 
is, however, this one thing of which we have no doubt, and that is, 
if it were necessary to go through so useless a ceremony in order to 


get what the defendant had agreed to pay, an unlettered and un- 
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skilled man like Davis, must be allowed a reasonable time to re- 
cover himself from the delusion into which he had been drawn by the 
company, and to learn if possible, that something more was required 
of him. 

But immediately following this examination, a prosecution was in- 
stituted against Davis, ou information of the local agent of the com- 
pany, charging him with having himself burned the insured prem- 
ises. The result of this prosecution was a verdict of not guilty. Af- 
ter all this consumption of time, produced by the action of the offi- 
cers of the underwriters, the plaintiff came to the conclusion that he 
had better forward regular proofs of loss. Accordingly they were 
forwarded ; were returned, not as rejected, but for correction ; were 
corrected, reforwarded, and as we have before stated, accepted. Af- 
ter all this we cannot understand how the company can be heard to 
complain of the delay as unreasonable. 

The foregoing disposes of all the material assignment of error,. ex- 
cept the sixth ; but this cannot be considered. 

The complaint is, that the court admitted the preliminary proofs, 
and permitted them to be read to the jury, “ without restriction, in 
disregard of the specific objections made by the defendant below.” 
This assignment is not according to rule, for the specific objections 
here mentioned are not set out, hence it should be passed without 
notice. Passing this, however, whilst the paper was offered in evi- 
dence, which was altogether proper, I cannot find where it was read 
to the jury. I suppose it was not so read, for I find no record of any 
exception to such reading, but only the general one that it was mailed 
too late to meet the requirement of the policy, an exception already 
fully disposed of. 

Judgment affirmed. 

Suarswoop, Ch. J., Trunkey and Gresn, J.J., dissent. 
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UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF PENNSYLVANIA. 


BROCKWAY, Avw’r, 
vs. 


MUTUAL BENEFIT LIFE INS. CO.* 


The answers in the application, when made the basis of the agreement, are a 
material part of the contract and if untrue, the policy is void. But the 
burden of proof ison the company. The answers alleged that the appli- 
cant was sober and temperate, and had always been so. 

Held, that the words sober and temperate are to be understood in their ordi- 
nary sense. They do not imply total abstinence. A moderate and temper- 
ate use of alcoholic stimulants is consistent with sobriety, but if used to 
such an extent as to produce frequent intoxication, the applicant is not 
sober and temperate. 

Testimony of positive witnesses that they have seen the party intoxicated is 
not to be rejected on account of the negative testimony of others who have 
not. 

No one can procure valid insurance on a life unless he has an interest in that 
life. 

A policy taken out nominally in the name of the assured, and for his benefit, 
but in reality as a cover for the benefit, and in the interest of one having 
no insurable interest, is void. 

A creditor, however, has an insurable interest in the life of his debtor, and 
may take out a policy upon the life of the latter, or the policy may be taken 
out in the name of the debtor and assigned to the creditor. 


Hon. G. M. Harpe, Assistant U. 8. District Attorney Witson and 
Col. Knorr, for Plaintiff. 


Messrs. Dauzett, Purviance and Stoner, Contra. 


Charge to jury by Acueson, D. J. 
This is an action by Charles B. Brockway, administrator of Beck- 


*Charge delivered May 14, 1881. 
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with S. Brockway, deceased, for the use of D. F. Seybert, against 
the Mutual Benefit Life Insurance Company of New Jersey. The 
suit is upon a policy of insurance, dated March 12, 1868, for the sum 
of $10,000, issued by the defendant company upon the life of Beck- 
with S. Brockway, of Salem Township, Luzerne County, Pa. On its 
face, the policy would seem to have been taken out by Beckwith S. 
Brockway on his own account. It appears to be an ordinary con- 
tract of life insurance between him and the company. By its terms, 
in consideration of the payment of the cash premium, and the an- 
nual premiums therein specified, the company agreed to pay the sum 
of $10,000 to the executors, administrators, or assigns of Beckwith 
S. Brockway, within ninety days after due notice and proof of his 
death, and proof of interest by the party claiming the insurance 
money. 

The plaintiff gave in evidence : 

1. A paper dated March 8, 1868, containing the “ declaration” of 
Beckwith 8. Brockway, made upon his application for insurance, and 
certain printed questions propounded by the company, and the writ- 
ten answers thereto made by Brockway, his friend, and his physician, 
which answers are expressly made “the basis of the contract” be- 
tween Brockway and the insurance company. 

2. The policy of insurance issued by the Mutual Benefit Life In- 
surance Company in pursuance of that application, the policy con- 
taining a receipt for $650, the first premium. 

3. A receipt dated March 12, 1869, for $650, the second year’s pre- 
mium. 

4. Proof of the death of Beckwith S. Brockway on December 4, 
1869. 

5. And it was admitted that due proofs of death and interest were 
furnished the company on December 27, 1869. 

The plaintiff thus made out a prima facie case, which would en- 
title him to your verdict, in the absence of any defense shown by 
counter evidence. But the insurance company has set up several de- 
fenses, and much evidence bearing thereon has been given. These 
defenses (so far as submitted to you,) and the evidence touching the 
same, both that on the part of the defense, and that in rebuttal, de- 
serve, and should receive, your careful and dispassionate considera- 
tion. 

The “declaration” made by Beckwith S. Brockway on March 8, 
1868, upon the faith of which the policy in suit issued, contains the 
following stipulation on his part, viz.: 
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“ That I do not, nor will I, practice any bad or vicious habit that 
tends to the shortening of life. And I hereby agree, that the answer 
made by myself, my physician, and my friend, shall be the basis of 
the contract between myself and the said company, and if any untrue 
or fraudulent allegation is contained in said answer, or this declara- 
tion, all moneys which shall have been paid to the said company on 
account of the assurance to be made in consequence thereof, shall be 
forfeited for the benefit of the company.” 

The answers, being thus made by the parties the basis of their 
agreement, became a material part of their contract, and absolutely 
binding upon the insured ; and if any of the answers are shown to be 
untrue, the policy is void. 

The defendant (the insurance company) alleges that several of the 
answers are untrue. Here it is proper for me to say, that as the de- 
fendant makes this allegation, the burden of showing that the an- 
swers are untrue is, of course, upon the company. ‘The defendant 
claims that the untruth of certain of the answers has been shown by 
the evidence submitted to you. To the answers alleged to be un- 
true [ will now direct your attention. 

The tenth and eleventh questions addressed to Beckwith S. Brock- 
way relate to his health ; and he was asked whether he had had any 
of certain specified diseases, or any sickness within the last ten years. 
To the tenth question he answered : “ Nothing but rheumatism, of 
a subacute type, at long intervals, and confined to the hands and 
finger joints.” To the eleventh question he answered: ‘“ Rheuma- 
tism, nothing else.” 

Upon the subject of his health, Sipsiiuas! ’s “friend,” Silas E. Wal- 
ton, answered: “I have known him to have slight, attacks of rheu- 
matism.” And the physician, Dr. R. H. Little, answered : “ Has oc- 
casionally had attacks of subacute rheumatism, seldom requiring 
medical interference, and not confining him to the house.” 

These answers are alleged to be untrue. I cannot recall any evi- 
dence which shows that Beckwith S. Brockway was ever effected with 
any of the diseases inquired of other than rheumatism. Whether, 
as affecting the risk under the policy in suit, there is any essential 
difference between rheumatism of a subacute type, and rheumatism 
of an inflammatory type, is a question to be settled upon medical 
testimony, and I am not persuaded that we have sufficient evidence 
here to solve that question. There is, perhaps, some evidence tend- 
ing to show that on one occasion this disease affected his knee joints, 
or one of them. There is also evidence that on several occasions 
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when suffering from rheumetism he was confined to the house ;_ but 
but it is by no means clear that this confinement occurred during the 
period of time covered by Dr. Little’s answer. Upon the whole, I 
am not satisfied that there is sufficient evidence in the case to justify 
me in submitting to you the question, whether the answers touching 
the health of Brockway were untrue ; and I, thercfore, instruct you to 
disregard this particular defense, and to dismiss it altogether from 
your consideration. 

The seventeenth question addressed to Beckwith S. Brockway, and 
his answer thereto, are as follows: 

Q. “Name and residence of the party’s usual medical attendant, or 
of the medical attendant of his family, to be referred to for informa- 
tion as to his health.” A. “R. H. Little, Berwick, Pa.” 

This answer is alleged to be untrue. But I am of the opinion that 
the evidence upon this subject would not justify a verdict for the de- 
fendant, and I, therefore, instruct you to disregard and dismiss from 
your consideration this particular defense. 

This brings us to a branch of the defense which deserves your most 
serious consideration. 

The thirteenth question propounded to Beckwith 8. Brockway,and 
his answers thereto, are in these words : 

Q. “Is the party (Beckwith S. Brockway) sober and temperate ?” 

A. “ Yes.” 

Q. “Has he always been so?” <A. “ Yes.” 

The defendant alleges that these answers are untrue, and a very 
large number of witnesses have been examined in your presence and 
hearing, and many depositions have been read.on the part of the de- 
fendant to show the untruthfulness of these answers in respect to 
Brockway’s sobriety and temperance. 

On the other hand, the plaintiff has submitted a great deal of tes- 
timony, oral and by depositions, to rebut the defendant's evidence on 
this point, and to sustain the truth of these answers. 

The question of fact is for your determination. Was Beckwith S. 
Brockway on March 8, 1868, (the date of his declaration and an- 
swers,) a “sober and temperate man? and had he been always so ?” 
This should decide according to the weight of the evidence. You 
will observe that Brockway’s answers had respect, not only to the 
date thereof (March 8, 1868,) but to his whole previous life. “Is the 
party sober and temperate?” ‘“ Has he always been so?” If either 
answer was false, there can be no recovery, and there ought not to 
be. The truth of these answers was relied on by the insurance com- 
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pany. Good faith required truthful answers in respect to so impor- 
tant a matter as the habits of the party applying forinsurance touch- 
ing the use of intoxicating drinks. 

The words “sober and temperate” are to be taken in their ordi- 
nary sense. The language does not imply total abstinence from in- 
toxicating liquors. The moderate, temperate use of intoxicating li- 
quors is consistent with sobriety. But ifa man use spirituous liquors 
to such an extent as to produce frequent intoxication, he is not sober 
and temperate within the meaning of this contract of insurance. 

I have said that you should be governed in respect to the mat- 
ter under consideration by the weight of evidence. And here you 
should distinguish between the positive and negative evidence. Ifa 
number of credible witnesses testify that they have frequently seen 
a party intoxicated, or visibly under the influence of strong drink, 
their testimony is not to be rejected simply because an equal number 
of like credible witnesses testify that they never saw the party in 
such a condition. The testimony in the one case is positive, in the 
other negative, and the testimony of both sets of witnesses in the 
case supposed may be true. Many of the witnesses on the part of 
the plaintiff say that they never saw Brockway so much under the 
influence of liquor that he could not attend to his ordinary business. 
This evidence, however, does not necessarily negative the immoder- 
ate use by him of spirituous liquors. 

Again, some of the plaintiff's witnesses testify that Brockway’s 
health was not impaired by his use of intoxicating liquors. But 
whether or not his health was impaired is altogether immaterial, if 
in fact, he was immoderate or intemperate in his indulgence in spir- 
ituous liquors. 

You are to say upon the weight of evidence, in view of the ey- 
planations and instructions I have given you, whether Beckwith S. 
Brockway was sober and temperate at the date of his answers, and 
had always been so. If you determine this question against the 
plaintiff, that will end the case, and your verdict will be for the de- 
fendant. But if your finding on this part of the case should be in 
favor of the plaintiff, you will then pass to the consideration of an- 
other branch of the defense. 

It is claimed that the policy in suit is what is known as a wager- 
ing policy, and therefore void. Itis a general rule of law that no 
one can procure valid insurance upon a life unless he has an interest 
in that life. I may insure my own life, for I have an interest in it. 
But an entire stranger to me, one who has no interest in my life as a 
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creditor or otherwise, cannot take out a valid policy on it. Should 
he procure such policy, the law would condemn it as a mere wager, a 
bet on my life, a gambling contract, and there could be no recovery 
thereon. This rule prevails, not in the interest of insurance com- 
panies, not out of regard to them. The rule has its foundation in 
good morals and sound public policy. It has been well said of such 
wager policies, that, “if valid, they would not only afford facilities 
for a demoralizing system of gaming, but furnish strong temptation 
to the party interested to bring about, if possible, the event insured 
against.” The annalsof crime furnish more than one instance where 
murder has been perpetrated by the holders of such policies, that 
they might reap the fruits of speculative insurance upon the life of 
their victim. If an entire stranger to me were permitted to take out 
insurance on my life, his sole interest, you must perceive, would be 
in my speedy death. The law, therefore, wisely takes from him the 
temptation to bring about the event by forbidding such contract. 
The evils of gambling in such policies are also apparent and great, 
and therefore the law will not sanction insurance obtained for the 
purpose of speculating upon the hazard of a life, in which the as- 
sured has no interest. 

In the present case, as I have heretofore said, the policy on its face 
appears to be taken out by Beckwith S. Brockway on his own account. 
But it is claimed it was not intended to be what it purports, but that 
form was adopted as a mere cover for a wager policy in favor of Dan- 
iel F. Seybert, the use plaintiff in this case. 

It appears that Beckwith S. Brockway was a shoemaker, and there 
is evidence tending to show that he was without pecuniary means. 
When he died, on December 4, 1869, there was insurance on his life 
to the amount of $40,000, which, it is claimed, was out of all propor- 
tion to his station in life. There is evidence tending to show that all 
this insurance was taken by the procurement of Daniel F. Seybert, 
and for his benefit ; that he (Seybert) paid all the premiums that 
were paid ; that Seybert solicited Brockway to take out the policy in 
suit, and agreed to pay him $300 for so doing ; that he did pay him 
$30 in cash, and gave him his two notes for $100 each. 

The defendant claims that the evidence shows that the policy in 
suit was taken out nominally for Brockway, but actually for Seybert 
as a mere matter of speculation upon the hazard of Brockway’s life; 
that it was not a policy upon the life of Brockway taken out in good 
faith, but a mere cover for a wager policy. If you so find, there can 
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be no recovery upon the policy, and your verdict must be for the de- 
fendant. 

A creditor, however, has an insurable interest in the life of his 
debtor, and may take out a policy upon the life of the latter, or the 
policy may be taken out in the name of the debtor and assigned to 
the creditor. It is claimed by Seybert that this is the character of 
the transaction under investigation. He produces, and has given in 
evidence, a note dated December 26, 1867, for $10,000, payable to him 
or his order, one day after date, and purporting to be signed by 
Beckwith S. Brockway. He has also given in evidence an assign- 
ment dated March 30, 1868, from Brockway to him (Seybert,) for $8,- 
000 of the policy in suit. 

He claims, you perceive, to be the creditor of Brockway, and that he 
was such at the time this policy was taken out, and that it was pro- 
cured on account of that indebtedness. If Brockway was indebted 
to Seybert, as claimed by him, in the sum of $10,000, and the policy 
was taken out with reference to that indebtedness, then it was not a 
wager policy, and this branch of the defense (if you so find the facts 
to be) would fail. 

Are you satisfied that there was such indebtedness? The note for 
$10,000, purporting to be signed by Brockway, is in evidence, but its 
genuineness is controverted. It is for you to determine, under all 
the evidence, whether or not the signature to the note is the genuine 
signature of Beckwith S. Brockway. But if you should find that it 
is his signature, the vital question still remains whether it represents 
a bona fide indebtedness. Did Brockway actually owe Seybert $10,- 
000? or is this note but a part of the alleged confederacy between 
Brockway and Seybert, whereby the latter was to take out a merely 
speculative insurance upon the life of the former ? 

Upon this branch of the case Seybert relies upon the note itself, 
and has given no other evidence to show the alleged indebtedness, 
or how or when it originated. Mrs. Cooper testifies that she was 
present when the note was signed ; but she is silent as to everything 
beyond the mere fact of the signing of the note by Brockway. In 
the absence of any testimony by Mrs. Cooper as to the payment of 
any money by Seybert to Brockway, or the passing of any consid- 
eration at the time the note was executed, it is reasonable to assume 
that no consideration then passed between the parties. I cannot re- 
call any evidence whatever, aside from the note itself, tending to show 
the alleged indebtedness. 

The defendant insists that, in view of Brockway’s pecuniary cir- 
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cumstances and his station in life, it is highly improbable that he 
could be bona fide indebted to Seybert for so large an amount as 
$10,000. Itis further urged that if any such indebtedness in fact 
existed, it was in the power of Daniel F. Seybert, the use party 
plaintiff, to show that indebtedness, to prove the consideration for 
which the note was given, and that the entire absence of such evi- 
dence raises a strong presumption against the buna fides of the note. 
It is for you to say what weight should be given to these consid- 
erations, which the defendant’s counsel have pressed upon you. 

The case, as submitted to the jury, turns upon the determination 
of two questions of fact. The one relates to the habits of Brockway 
in respect to sobriety ; the other has regard to the character of the 
policy in suit. 

1. Was Beckwith 8S. Brockway on March 8, 1868, “ sober and tem- 
perate,” and had he always been so? 


2. Was the policy in suit a bona fide risk upon the life of Brockway 
or was it merely a speculative transaction on the part of Seybert—a 
wagering policy ? 

If you find both these questions of fact in favor of the plaintiff, 
your verdict will be for the plaintiff. But if your finding upon these 
questions of fact, or upon either of them, is against the plaintiff, 
your verdict must be for the defendant. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The doctrine here enunciated concerning wager contracts is in full accord 
with previous rulings of the United States Courts. In the case of Swick vs. 
Home Life Ins. Co., 2 Ins. Law Journat, 415, the facts were almost pre- 
cisely analogous, and the charge by the U. S. Circuit judges, of Missouri 
substantially the same as here. But the case must be distinguished from 
those where the applicant in good faith takes out a policy on his life and as- 
signs it or makes it payable to another, who may have no beneficial interest, 
but under circumstances which do not savor of insurance gambling. Any 
party hasa right to insure his own life in good faith and give the benefit of 
that insurance to another, whether the latter has or has not an insurable in- 
terest. In other words, A, being the contracting party, and himself keep- 
ing the policy in force by the necessary payments, may nominate whomso- 
ever he chooses as the beneficiary. Thus in Franklin Life Ins. Co. vs. Lef- 
ton, 6 Ins. Law Journal, 95, the Supreme Court of Indiana whose views on 
insurance gambling have been exceedingly rigorous, cited its own language 
n Provident Life Ins. Co. vs. Baum, 29 Ind., 236, to the effect that ‘it 





770 Report of Decisions. | [ Oct., 


cannot be questioned that a person has an insurable interest in his own life, 
and that he may effect such insurance and appoint any one to receive the 
money in case of his death during the existence of such policy.” So the 
Supreme Court of Massachusetts in Stevens vs. Warren, 101 Mass., 564, 
declared : ‘‘ When the contract between the assured and the insurer is ex- 
pressed to be for the benefit of another or is made payable to another than 
the representatives of the assured, it may be sustained accordingly.” ‘lhe 
same doctrine was laid down in Campbell vs. N. E. Ins, Co., 98 Mass., 381. 
The Supreme Court of Penn., in Cunningham vs. Smith’s Adv., 7 Pa. St., 
450, went so far as to declare that while it might be questionable whether 
defendants had such an interest as would have authorized insurance direct- 
ly by them, the insured possessed such an interest in his own life to an un- 
limited extent, ‘‘and if he was willing to insure himself with their money, 
and then assign the policy to them, there is no principle of law which can 
prevent such a transaction.” This last decision is in apparent conflict with 
that of Brockway, since the actual facts in each transaction were the same 
with one important exception. But it was that exception which made the 
difference. In the case of Cunningham, the insurance was made in appur- 
ent good faith, in that of Brockway the question was whether a legal garb 
had not simply been assumed to veil an illegal transaction. 

The United States Supreme Court in three different suits, has distinguish- 
ed between the two cases here presented. In AXtna Ins. Co. vs. France, 5 
Ins. Law, Journal, 257, the court declared that as between a brother and sis- 
ter, the former had a right to insure for the benefit of the latter, and she had 
aright to-furnish him the means for doing so. As between strangers or 
persons not thus nearly related, such a transaction would be evidence to go 
to the jury from which it might or might not infer according to the circum- 
stances that it was mere gambling. But as between brother and sister or 
other near relations, desirous of thus providing for each other, and pre- 
sumed to be actuated by considerations of stroug morals, and the force of 
natural affections, the case is divested of the gambling aspect. So in Con- 
necticut Mutual Life Ins. Co. vs. Schaeffer, 6 Ins. Law Journal, 383, the 
same court declared that a man may effect an insurance on his own life for 
the benefit of a relative or a friend, or two or more persons on their joint 
lives for the benefit of the survivor, the essential thing being that the policy 
should be obtained in good faith, and not for the purpose of speculating 
upon the hazard of a life in which the insured has no interest. 

On the other hand in the case of Cammack vs. Lewis, also in the same 
court, 2 Ins. Law Journal, 659, was presented the other aspect of the case, 
a policy taken out nominally by the insured and assigned to the beneficiary, 
who paid ail the premiums, but had no interest whatever save an indebted- 
ness of about $70, and the court declared that it was a sheer wagering con- 
tract, and the argument was not weakened by the fact that it was taken out 
by the insured himself, and afterwards assigned. 

So in the present case, there was no apparent relationship or friendship 
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which would justify the contract, If sustainable it must be on the ground 
of indebtedness, and it was for the jury to say whether or not such an in- 
debtedness existed. 


SUPREME COURT OF PENNSYLVANIA. 3 


Error to the Court of Common Pleas of Schuylkill County. 


POTTSVILLE MUT. FIRE INS. CO. 


vs. 


HORAN.* 


The policy provided that it should be avoided by any increase of risk without 
the written consent of the company, and that no agent should have power 
to waive its conditions unless authorized by the secretary. There was evi- 
dence that the local agent was informed at the time of making the applica- 
tion of an intention to erect a new building, which materially increased the 
risk, and that an increased premium was thereupon charged, but no refer- 
ence to it was made in the plan which was part of the application. 

Held, that the insured being a member of the company which was mutual, and 
having the policy in his possession, must be presumed to know that it was 
necessary to obtain the consent, and the knowledge of the local agent Was 
not a waiver. 


Srerrert, J. 

The defendant in error warranted the representations contained in 
his application and covenanted with the company that they were “a 
just, full and true exposition of all the circumstances in regard to the 
condition, situation, value and risk of the property to be insured, so 
far as the same” were known to him, or material to the risk, and also 
agreed to accept the policy issued on the application, ifin accordance 
therewith. The policy also declares that it is made and accepted in 
reference to the application and the conditions annexed to the policy 
which are made part thereof to be used “and resorted to in order 

* Opinion filed May 23, 1881. 
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to explain the rights and obligation of the parties.” The first of 
these conditions is, that “ applications for insurance shall specify the 
construction and material of the building to be insured, * * * by 
whom occupied, whether as a private dwelling or how otherwise, its 
situation with reference to contiguous buildings and their construc- 
tion or materials.” 

The second provision: “If, after insurance, the risk shall be in- 
creased by any means whatsoever, or if the property be used or oc- 
cupied so as to render the risk more hazardous than the time of 
insuring, and the assured shall neglect to notify the company of said 
increased risk, or fail to pay such additional premium as the com- 
pany shall determine and obtain the written consent of the secre- 
tary to a continuance of the policy, such insurance shall be void and 
of no effect. A further condition is, that the company shall in no 
case be deemed to have waived a full, strict and literal compliance 
with, and performance of each and every 6f the terms, provisions, 
conditions and stipulations contained in or annexed to the policy, 
No agent of this company shall have the right or power to waive 
any of the foregoing conditions, unless fully authorized thereto by 
the secretary of the company in writing.” 

These are some of the many stringent conditions contained in the 
application, policy and conditions annexed thereto, all of which 
should be taken together as constituting the written contract between 
the parties, by which their rights and liabilities must be determi- 
ned unless it clearly appears that they mutually agreed to alter, 
waive or dispense with one or more of the provisions therein con- 
tained. 

The main ground of defense is, that at the time the risk was taken, 
there was a vacancy of twenty-six feet on the east between the house 
insured and the Hildebrant house ; that shortly afterwards defen- 
dant in error erected a new house on the vacant lot, thus filling up 
the opening and forming practically one continuous row of frame 
houses, whereby the risk was greatly increased ; and that this was 
done without notifying the company, etc., and obtaining “the writ- 
ten consent of the secretary to a continuance of the policy” as re- 
quired by the second condition of the contract ; and hence the in- 
surance became “void and of no effect.” That the erection of the 
new building upon the vacant lot greatly increased the risk, was 
clearly established by uncontradicted evidence. Indeed a fact so self- 
evident required no proof. It was also clearly shown that the fire 
was communicated to the insured property from the new building and 
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thus the latter may well be considered the direct cause of the de- 
struction of the former. 

A plot of the premises and their surroundings, indorsed on the ap- 
plication, exhibits the vacant space of twenty-six feet as it actually 
was when the insurance was affected. There is nothing in the testi- 
mony to show that the application, including the plot, was not signed 
and submitted to the company just as the agent and the insured in- 
tended it should be. The carpenter shop was purposely omitted 
from the survey because it was to be removed, but no explanation is 
given of the omission to note the location of the proposed new build- 
ing. There was testimony from which the jury might have found 
that at the time the application was made the insured informed the 
agent that he intended to build on the vacant lot, and, in view of 
this, an increased premium was charged ; but what evidence is there 
that the company was informed of these facts or agreed to accept 
the increased premium as equivalent to the notice and written con- 
sent required by the second condition of the policy? There is liter- 
ally none except the vague impression of Mr. Davidson, the agent. 
When asked whether he notified the company of Mr. Horan’s inten- 
tion to build on the vacant lot, he said: “I cannot answer it directly. 
I cannot state positively.” And, in answer to the question, “ What is 
your best recollection as to what took place in regard to notice?” his 
reply was: “My impression is, that I stated the facts to Mr. Haese- 
ler, the general agent.” This is not the kind of testimony on which 
a jury should be permitted to set aside important provisions of a 
written contract. At best it was only the impression of the witness 
that he had notified the general agent of Mr. Horan’s intention to 
build,and in view of that he had charged ahigh rate of premium. But, 
let it be conceded that the generalagent was so notified,there is nota 
particle of evidence to prove that he agreed to waive compliance with 
the requirements of the second condition of the policy. Notwith- 
standing such notice, he might well suppose that when the new build- 
ing was erected, the insured would give the required notice, and re- 
quest the written consent of the company to the continuance of the 
policy. The insured was a member of the company, had the policy 
in his possession, and it must be presumed, he knew it was necessary 
not only to notify the company that he had erected the new building 
but also to obtain the written consent to a continuance of the policy. 
Having failed to do this, the policy by the very terms of condition 
became void. 

Aside from other questions involved in the assignments of error, 
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we think the defendant’s point in which the court was asked to in- 
struct the jury that under all the evidence in the case, their verdict 
should be for the defendant, should have been affirmed. 

Judgment reversed. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Campbell Chancery Court. 


HOME INS. CO. OF N. Y. vs. GADDIS. 


SAME vs. BOWEN.* 


The insurance company having, in this case, by its cross-petition given notice 
that it would not pay in any event, violated its contract, and the assured 
had a right to sue without furnishing the preliminary proofs required by 
the policy, and without showing that its production had been otherwise 
waived. 

Although parties may agree that a contract which they have reduced to writ- 
ing shall not be altered unless the agreement for such alteration be evi- 
denced by writing, yet a subsequent parol agreement to alter will be as 
valid as if no such stipulation had been in the original written contract. 

A cross-appeal will not lie against a co-appellee, but can only be prosecuted 
by appellees against appellants. 

A contract of insurance against fire is a contract for indemnity only, and if a 
proper defense is made the assured can never recover more than the value 
of the thing insured, but, in this case, although the value of ,the property 
was not equal to the aggregate amount of the incumbrances and the poli- 
cies, that issue not having been made by the pleadings, the court could not 
decide the case upon issues which the evidence shows could have been 
successfully made but which the parties omitted to make. 


R. D. Smattzry & A. Duvati for Appellants. 
E. W. Hawstns for Appellees Gaddis, etc. 
F. M. Wessrer for Appellees Bowen, ete. 


Corer, J. 
Each of the appellants made its answer in the consolidated actions 
* Opinion filed September 12, 1878, From Ky., Law Reporter. 
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of Gaddis & Co. vs. Mary A Bowen and Mary J. Hickman, a cross- 
petition against Mrs. Hickman and called upon her to set up any 
claim she had under the policies on the Cold Spring property, and 
asked that said policies be adjudged void and be cancelled. 

In these cross-petitions, which were filed in May, 1875, it was 
alleged that the property covered by the policies was destroyed by 
fire December 1, 1874, and that the assured had failed to give imme- 
diate notice of the loss, and to make out and furnish to the compan- 
ies preliminary proofs of the loss as required by the policies, and 
that on account of such failure the policies had become void. 

It was also alleged that the property insured did not belong to 
Mrs. Hickman, but was held by her in trust for her mother, Mrs. 
Bowen, and that Mrs. Hickman had concealed from the insurers 
divers incumbrances on the property which were unknown to them, 
and that the policies were on that account void. 

They each made its answer a cross-petition against Mrs. Hickman, 
and called upon her to set up her claim, and then prayed that the 
policies might be canceled. 

In a separate answer to each of these cross-petitions Mrs. Hickman 
alleged that she did give notice to each of the companies immedi- 
ately after the loss ; and she also alleged facts intended to show that 
the furnishing of preliminary proofs required by the policies had 
been waived ; she denied all allegations of fraud and the alleged 
concealment of encumbrances on the property, and alleged that she 
disclosed fully and in good faith all existing liens. She made her 
answers counter-claims against the companies, and prayed for judg- 
ment against each for the amount of its policy. 

To these answers replies were filed, a trial was had and judgments 
rendered in her favor as prayed for, and from these judgments these 
appeals are prosecuted. 

We need not enter into the question, whether there was a waiver 
of the preliminary proofs by anything occurring prior to the filing 
of the cross-petitions by the appellants. 

In their cross-petitions the companies assumed that it was then 
too late to make the preliminary proofs, and that as such proofs had 
not been made, they were discharged from liability, and for this, 
among other reasons, sought to cancel the policies. The facts dis- 
closed certainly excused an earlier presentation of the proofs, if they 
did not show a waiver of the right to insist upon such proofs being 
made at all, and having called upon the assured to assert her claim, 
and, at the same time, asked to have the policies canceled as no lon- 





776 Report of Decisions. [ Oct., 


ger obligatory on them, they clearly cannot now be heard to say that 
the suits were premature, or to have them dissmissed because the 
proofs were not made, and especially so, when they distinctly refused 
to pay upon other grounds, and, relying on these grounds, have 
themselves come into court to have the policies canceled. 

By the terms of the policies the assured could not maintain actions 
thereon without making the required preliminary proofs, but when 
the companies denied their liability, and refused to pay upon other 
grounds which would not have been removed by such proofs, then 
the proofs would have been vain and futile, and therefore need not 
be made. 

It is a well settled principle of the law of contracts, as applicable 
to contracts of insurance as to any other class of contracts, that if 
one party to a contract gives notice that he will not perform his 
part, such refusal is of itself a breach of the contract, and the other 
party, in suing on it, need not allege performance or readiness to 
perform conditions which he would have been otherwise required to 
perform, or offer to perform, before commencing suit. Bishop on 
Contracts, sec. 692. 

The companies having, by their cross-petition, giving notice that 
they would not pay in any event, violated their contract, and the as- 
sured had a right to sue without furnishing the requisite prelimin- 
ary proofs or showing that its production had been otherwise waived. 

Upon the question, whether the state of the title and the incum- 
brances on the property were truly stated to the agents of the com- 
panies, the evidence is conflicting. Mrs. Bowen, Mrs. Crews, and 
Mrs. Hickman all swear that it was. The agent for the Home and 
the Franklin does not distinctly deny in his testimony that the in- 
cumbrances were made known to him. He admits that at least one 
was disclosed, and it is quite natural to infer that, as the subject of 
incumbrances was discussed and one was disclosed, all were dis- 
closed. 

The agent of the AXtna says no incumbrances were disclosed to 
him, but the court below found the fact ‘against him, and this court 
cannot, on the evidence before it, reverse that finding. 

The allegation that the conveyance to Mrs. Hickman was in fraud- 
ulent trust for Mrs. Bowen is not sustained, and the judgments in 
favor of Mrs. Hickman must be affirmed. 

The only defense relied upon to the policy insuring the personal 
property of Mrs. Bowen, is that the policy was assigned to Mrs. 
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Hickman before the loss without the knowledge or consent of the 
company. 

The policy contains a provision that, “if this policy shall be as- 
signed before a loss without the consent of the company indorsed 
hereon ” the policy shall be void. 

It is not claimed that the written consent of the company to the 
assignment was ever obtained, but there is evidence conducing to 
prove that the agent who issued the policy had knowledge of, and 
assented to, the assignment. 

Two or three witnesses swore that such consent was given, and 
the agent swore it was not given. The court below found that he 
did consent, and that finding will not be disturbed. 

The validity of contracts must be determined by law and not by 
stipulation between the parties, and although parties may agree that 
a contract which they have voluntarily reduced to writing shall not 
be altered or modified unless the agreement for such alteration or 
modification be evidenced by writing, yet a subsequent agreement 
by parol to alter or modify will be as valid if no such stipulation had 
been in the written memorial of the original contract, and it follows 
that, having consented by parol to the transfer, the company is as 
much bound as if its consent was in writing. It results, therefore, 
the judgment in favor of Gaddis & Co. must be affirmed so far as the 
appellants are concerned. 

Counsel for Mrs. Hickman claims that the court erred in adjudging 
the proceeds of the policy to Mrs. Bowen to her creditors, and in- 
sists that such proceeds should have been adjudged to Mrs. Hickman. 

But no such question is, or can be, presented on this appeal. No 
cross-appeal by her, against her co-appellees, Gaddis & Co., will lie. 
Such appeals can only be prosecuted by appellees against appellants. 

The judgments must be affirmed on both the original appeals. 

Judge Cofer delivered the following response to the petition of 
counsel for appellants for a rehearing. 

Counsel have made a mistake in quoting from the opinion on page 
7 of the'r petition, or the clerk has made a mistake in copying the 
opinion. 

The sentence commencing with words, “The agent for,” etc., is 
not in the opinion as delivered by the court. 

As printed in the petition, it is without meaning or else is ridicu- 
lously absurd. What we wrote is as follows: “The agent for the 
Home and the Franklin does not distinctly deny in his testimony 
that the incumbrances were made known to him. He admits that at 
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least one was disclosed, and it is quite natural to infer that, as the 
subject of incumbrances was discussed and one was disclosed, all 
were disclosed..” 

If the opinion as written be considered, then the absurdity of 
holding that the disclosure of one incumbrance would prevent the 
concealment of others from operating to vitiate the policy is not 
found. 

Whether the blunder which attributes this absurdity to the court 
was made by counsel or by the copyist we do not know. 

As to the value of Mrs. Hickman’s insurable interest in the prop- 
erty, or the value of the house that was destroyed, or of the house 
and land together, there is not a word in the pleadings of the appell- 
ants. 

The evidence certainly shows that the value of the property was 
not near equal to the aggregate amount of the incumbrances and the 
policies, and it is certainly a clear legal rule that a contract of insur- 
ance against fire is a contract for indemnity only, and that, if proper 
defense is made, the assured can never recover more than the value 
of the interest he had in the thing insured, but counsel must be 
aware that the court must decide causes on the issues made by the 
pleadings, and not upon issues which the evidence shows could have 
been successfully made but which the parties omitted to make. 

It is alleged that the conveyance to Mrs. Hickman was for the 
recited consideration of $4,850, and she admits she bought the prop- 
erty at that sum subject to the incumbrances. But it does not neces- 
sarily follow that the property was worth no more than the incum- 
brances and the amount paid to Mrs. Bowen. Mrs. Hickman may 
have bought it at less, or she may have paid more, than its value, 
and of course what she paid is no certain criterion upon which to 
decide how much the property was worth. If, as the evidence strongly 
tends to prove, the property was not worth more than $8,000 or $10,- 
000, and the incumbrances amounted to $7,000, then Mrs. Hickman 
only lost from $1,000 to $3,000, and if these facts had been pleaded 
the recovery would either have been limited to the excess of the value 
of the property over the incumbrances, or altogether defeated. But 
as they were not pleaded we cannot inquire into that question. 

The only issues made were : 

1. That Mrs. Hickman was not the owner of the property, but held 
it in fraudulent trust for Mrs. Bowen and her creditors. 

2. That there were incumbrances on the property which she failed 
to disclose ; and, 
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3. That the stipulated preliminary proofs had not been made. 

The first and second of these defenses were not sustained by the 
evidence, and the third was waived by making the answers cross- 
petitions and seeking to have the policies canceled. 

Petition overruled. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Wayne County. 


HOME INS. CO. 
vs. 


TIGHE.* 


When an insurance company, after due notice, effects a cancellation of the pol- 
icy, in order to extinguish the liability of the company for the insurance, 
actual payment of the sum to be refunded must be made. 


When a due bill or certificate of indebtedness is given for the return premium 
it is properly left to the jury to decide whether such instrument is accepted 
as payment or only as an evidence of indebtedness. 


Mary Tighe, an illiterate woman, insured her house with the Home 
Insurance Company. The company, through its agent, undertook to 
cancel the insurance. Due notice was given and Mary Tighe met the 
agent and signed a cancellation of the policy. The agent then hand- 
ed her a kind of due bill or certificate of indebtedness on the part of 
the company for the portion of the premium returnable to her. The 
court below left it to the jury to find whether Mary Tighe had ac- 
cepted the due, bill as an actual payment, or as only an evidence of 
debt. 


Gzorce G. Water, Esq., for Defendant in Error. 
Mary Tighe was an illiterate woman, who had no means except- 
* Decision rendered May 2, 1881. From Legal Intelligencer. 
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ing the house, which was insured in the Home Ins. Co. In good 
faith she paid her money, and the company had the benefit of it, 
and they should be compelled to keep good faith towards her. The 
agent undertook to get a cancellation of the policy without a refund 
of the premium. The agent says: “I said to*her (Mrs. Tighe,) 
‘have you been to my house to return your policy?’ She said, ‘yes.’ 
I said, ‘we will go into Mr. Snyder’s drug store, and I will fill out the 
cancellation of the policy there.’ We stepped into Mr. Snyder’s drug 
store, and she handed me the policy ; I filled out the surrender on it 
and she signed it; and I wrote a due bill and handed it to her,” ete, 
Nothing was said to her about a due bill until after the policy had 
been cancelled. The agent handed her the due bill and he says she 
said nothing. He says: “I supposed that she understood what she 
was signing. I supposed that she knew that I was to take the pol- 
icy and forward it to the company, and that it was a cancellation of 
her policy. I supposed that she understood that.” 

Now, if the agent only supposed that she understood the transac- 
tion, is it not a fair inquiry whether or not she did understand it, 
Even if she did understand what he was doing, how could she help 
herself, when he had got the policy with the cancellation on it, and 
she could not get anything but a due bill? Was that a voluntary 
act on her part? When was she to get her money? If the agent 
or the company could keep her out of it two weeks, then why not 
two years? If the company were so hard pressed that they could 
not raise a few dollars to pay return premiums, then it is time they 
stopped business. There was no offer to pay the money until after 
the fire had occurred and the company had notice of the loss. But 
we contend that the company were holden on the policy until the re- 
turn of the premium. This is a policy issued by a New York com- 
pany and in the city of New York, and should be governed by the 
law of New York. 

“Under a condition that the insurance might at any time be 
terminated at the company’s option on given notice and refunding 
a ratable proportion of the premium for the unexpired period, the 
return of the unearned premium is a pre-requisite to a termina- 
tion of the risk ;’ Hathorn vs. Germania Ins. Co. 55 Barbour, 28. 

“Payment of the unearned premium is essential to absolve the 
company from liability under the policy, and, although the policy 
has been surrendered to the company, yet, if the unearned premium 
has not been paid until after a loss, the company is liable for the loss, 
and this even though the assured, after the loss, but in ignorance 
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of it, accepts the balance of premium due him for the unexpired 
term: Hollingsworth vs. Germania Ins. Co., 15 Ga., 294, 12 Am. 
Rep., 579. 

“Tn order to cancel a policy so as to extinguish the liability of 
the insurer, not only must notice be given that the policy is cancelled, 
but a ratable proportion of the premium must be refunded or tend- 
ered to the assured, and until this is done the policy remains on foot. 
It is not the duty of the assured, but the insurer must seek the as 
sured and pay or tender to him the amount of unearned premium ; 
and his liability remains until this is done ;” Van Valkenburgh vs. 
The Lenox Fire Ins. Co., 51 N. Y., 465; Insur. Co. vs. Webster, 6 
Wall. (N. Y.,) 129 ; Columbia Insur. Co. vs. Stone, 3 Allen, (Mass.,) 
385 ; Adtna Ins. Co. vs. Maguire, 51 IIL, 342. 

“The policy is not cancelled until the unearned premium is ac- 
tually received by the assured or his agent ;’ Hollingsworth vs. Ger- 
mania Fire Ins. Co., 45 Ga., 294.” 

“ Payment, or tender thereof, or waiver of payment by the assured 
must be shown by the insurer, or the policy remains in force ;” 
AXtna Ins. Co. vs. Maguire, ante ; Wood on Fire Ins. 231, 232. 

Plaintiff was insured by defendant, but afterward upon the repre- 
sentations of defendant’s agent that the policy had been cancelled 
and one in another company substituted, assented to the substitu- 
tion, and gave a receipt for the unearned premium. He never re- 
ceived the latter, however, nor was another policy substituted. A 
loss having occurred, in an action on the policy, held, the defendant 
was liable ; Holden vs. Putnam Fire Insurance Company, 46 N. Y., 1. 

The plaintiff in error contends that the court should have taken the 
case from the jury, and the refusal so to do is the only ground of er- 
ror. In the case of Penna. R. R. Co vs. Werner, 8 Norris, the court 
says: ‘ When material facts are disputed, or inferences of fact are 
to be drawn from the testimony, it is the exclusive province of the 
jury to determine what they are?” There certainly was a question 
in this whether Mary ‘lighe, with a full understanding of the matter, 
voluntarily surrendered the policy without the return of the premium. 
Mary Tighe died before the trial and no person was present at the 
interview between her and the agent. The agent effected the insur- 
ance and got possession of the policy, without the intervention of 
the company. We submit that it is against the policy of the law to 
permit the agent, who stands in the place of the company, to testify 
while she cannot answer or explain the transaction. While the agent 
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is not the party, yet he is the actor and assumes all the responsi- 
bility. 

The allusion of the court to the location of the parties and the 
time required for communicating was nothing to complain of, as the 
whole matter was fairly left to the jury. 

The statement of the agent that he said to her he would take the 
due bill towards a reinsurance, if true, isof no effect, as she would 
hardly desire to insure again with an agent who could not give her g 
policy that would not have to be cancelled. She might reasonably 
suppose that the same thing would occur again. If she had received 
her return premium she would have been enabled to put another in- 
surance on her house, and would not have lost all that she had. We 
submit she deserved better treatment at the hands of the agent of 
the company. 

Kellam has shown no authority to bind the insurance company by 
a due bill, and the paper purporting to be such can only be treated 
as a@ memorandum of a sum to be paid and not as a payment ; Chor- 
penning vs. Royce, 8 P. F. S., 474. 

It certainly is not clear that Mrs. Tighe accepted the memorandum 
as payment, understandingly, and the instruction of the court was 
more favorable to the defendant below than he had a right to expect. 
The instruction should have been, that no payment was proven. 


Menrcur, J. 

The company had a right at its option to terminate the insurance 
at any time, on giving notice to that effect and refunding a ratable 
proportion of the premium for the unexpired term of the policy. 
The company gave the necessary notice, and the insured delivered 
the policy to the agent of the company without his paying her any 
money for the unexpired portion of the term. He gave to hera 
writing called by him a due bill, stating the sum due to her. The 
main contention is whether she accepted that in payment. If she 
did not then she was not repaid, and the insurance was in force at 
the time of the loss. It is claimed on her part that she did not vol- 
untarily and understandingly surrender her policy. The first assign- 
ment is that the court erred in submitting that question to the jury 
without evidence. She died before the trial and her evidence is not 
in the case. It is contended, however, that the evidence by the plain- 
tiff in error was sufficient to justify the submission. 

The evidence of the agent of the company does fairly indicute 
that he drew and had-her sign the cancellation of the policy be- 
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fore he said anything to her indicating that he would not pay her the 
refunding money at the time. She had a right to exact the pay- 
ment, and may reasonably have supposed she was then to be paid. 
When he handed her the due bill, and explained in regard to its 
payment, she made no reply. As bearing on the presumption that 
she did not understandingly surrender her insurance without the pay- 
ment of any money the character of the paper given must be con- 
sidered. He calls it a due bill, but it is more like a certificate of in- 
debtedness. It is a writing signed, “E. Killam, agent,” declaring 
there is due Mary Tighe from the Home Insurance Company, of 
New York, the sum of $10.66, the return premium on policy No. 
558 
Thus the agent states the fact that the sum specified is due, not 
from him, but from the company. If thus authorized by the com- 
pany it created an implied promise to pay it, but the time when is 
not stated. On its face it would be demandable at once. The agent 
says, he was to pay it over after he received it from the company. 
When that would probably be he did not state. The law would im- 
ply it should be in a reasonable time. It could hardly be expected 
that she was obliged to go to New York to demand payment. In 
view of the fact that she was entitled to the money at the time she 
handed over the policy it was proper to consider whether she could 
have understood it was to be withheld from her for an indefinite time 
in the future. The fire occurred thirteen days after the evidence of 
indebtedness was given, yet the money was not paid. Is it reason- 
able to assume that she understood there would be, or assented to, 
such delay? The length of time required for communicating between 
New York and Hawley is about five hours. Under all the circum- 
stances shown in regard to the transaction we think there was enough 
to justify the submission of these facts to the jury. Whether Mrs. 
Tighe did in fact accept the due bil] in payment was properly sub- 
mitted to the jury. A clear distinction exists between taking it as a 
payment or as an admission of indebtedness. To extinguish the lia- 
bility of the company for the insurance actual payment of the sum to 
be refunded must be made ; Hathorn vs. Germania Ins.Co., 55 Barb. 
28 ; Van Valkenberg vs. Lennox Fire Ins. Co., 51 N. Y., 465 ; Aitna 
Ins. Co. vs. Maguire, 51 Illinois, 242 ; Holden vs. Putnam Fire Ins. 
‘Co, 46 N. ¥., 1. It is unnecessary to discuss the other assignments 
in detail, what we have said sufficiently covers them. We discover 
no error therein. 
Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Appeal to the Court of Common Pleas of Forest County. 


FRANKLIN FIRE INS. Co. ) 


Us. 
KEPLER.* 


A policy of fire insurance contained the following condition: ‘This policy will 
not cover unoccupied buildings (unless insured as such,) and if the premises 
insured shall be vacated without the consent of this company endorsed 
hereon, * * * this policy shall cease and determine.” 

Held, that the temporary absence of the insured from the premises, leaving 
them for the time unoccupied, was not a breach of the conditions of the 
policy. 


Assumpsit by J. M. Kepler against the Franklin Fire Insurance 
Company. The facts were as follows : 

The plaintiff was the owner and occupier of a house in the bor- 
ough of Tionesta, Forest County. On the 26th day of February, 
1876, the Franklin Fire Insurance Company issued to him an insur- 
ance policy, No. 639,355, upon his “three-story frame dwelling- 
house and furniture therein,” for $2,200. It was a three-year policy, 
containing, inter alia, the following condition : 

Section 15. This policy will not cover unoccupied buildings (unless 
insured as such,) and if the premises insured shall be vacated with- 
out the consent of this company endorsed hereon ; or if the property 
insured be a manufacturing establishment or mill running in whole 
or in part over or extra time, or running at night, or if the same 
shall cease to be operated without the consent of the company en- 
dorsed hereon, this policy shall cease and determine.” 


* Decision rendered Novy. 1, 1880, 
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The house was burned Sunday, October 27, 1878. The plaintiff 
had left the house the Wednesday previous to the date of the fire to 
attend a funeral in Clearfield County, leaving no occupant or person 
in charge. The court below, Wetmore, P. J., charged the jury as 
follows : 

“The evidence shows that this fire occurred on Sunday morning, 
October 27, 1878. It is in evidence by the plaintiff that on Wednes- 
day precéding that day he left here and went to Clearfield County ; 
that he received a telegram notifying him of the death of a friend, 
and he left for the purpose of attending the funeral, and returned 
on Monday, following the fire. Mr. Kepler himself was the only oc- 
cupant of the house ; he said that he made that his home and resi- 
dence, and that he had no other home or residence at the time. 

“ Tt is claimed on the part of the company that this absence with 
no one in the house during the time of his absence, is a violation of 
the 15th clause of the policy, and that it was substantially an unoc- 
cupied building. 

“We say to you, that if the plaintiff left upon an emergency for 
the purpose of attending a funeral, and he was absent for that pur- 
pose, and when he had accomplished that purpose for which he left, 
he returned on the Monday following the fire, then the absence un- 
der those circumstances is not a breach of clause 15th of the policy ; 
that it was not an unoccupied building within the purpose and mean- 
ing of that clause of the policy.” 

Verdict and judgment for plaintiff. Defendant took this writ as- 
signing for error the charge of the court. 


Messrs. Jounson, Linpsey & Patmer, for Plaintiff in Error. 


D. J. Batt, W. D. Brown, and 8. D. Irwin, Ese., for Defendant in 
Error. 


Per Curiam. 
The temporary absence of the insured from the premises, leaving 
them for the time unoccupied, was not a breach of the conditions of 
the policy. The premises were not vacated by such absence. The 


case, we think, was very properly submitted to the jury in the charge 
of the learned judge. 


Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 
Error to Court of Common Pleas of Wyoming County. 


LYCOMING FIRE INS. CO. 
vs. 


ROUGHT.* 


In levying an assessment upon the premium notes of members of a mutual in- 
surance company, it is not necessary for the directors to make a separate 
assessment on e ach member by name; nor is it necessary to levy an ascer- 
tained sum upon each member ; a general assessment upon all the members 
for a given percentage upon their premium notes is sufficient. 


Covenant by Leonard Rought, Jr., against the Lycoming Mutual 
Fire Insurance Company. Pleas, the general issue, and certain spe- 
cial pleas. 

On the trial, before Incuam, P. J., the plaintiff proved the compa- 
ny’s policy and his loss by fire. 

The defendant offered in evidence the by-laws of the company, of 
which the following are the material parts : 

13. Every person wishing to become a member of this company 
shall previous to being insured, deposit his application and premium 
note with the secretary (or with an agent or surveyor) of said com- 
pany, and if approved, the policy shall bear date on that day, and 
take effect at noon, unless directed by the applicant to be dated ona 
future day. Five per cent of the premium note shall be paid at the 
time of making the application, and one dollar for survey, and fifty 
cents for policy. 

20. Notice of assessment shall be given by the secretary, by publi- 
cation in at least one of the newspapers published in the county of 

* Decision rendered May 2, 1881. From Weekly Notes, 
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Lycoming, at least three weeks successively, the last publication of 
which shall not be less than fourteen days prior to the time fixed for 
the payment thereof ; and in such other newspapers as the directors 
may deem necessary or expedient. The directors may also cause 
such notice to be published in handbills, posted up at such places as 
they may direct F 

21. Whenever an assessment shall have been made upon the pre- 
mium note, and the same is not paid within thirty days after having 
been demanded by the company through their agents or receivers, 
the policy of insurance given upon such notes, shall be null and void, 
until the said assessment shall be paid, and the directors shall re- 
tain such premium notes and collect thereon such sum or sums so 
assessed. 

Defendant also put in evidence the minute book of the board of 
directors of the company, in which was the following, passed at a 
meeting held on October 19, 1871 : 

Whereas, the losses by fire in Pennsylvania have been heavy within 
the last few months, and recently an extraordinary fire has occurred 
in the city of Chicago, involving a large amount of loss to the com- 
pany, therefore resolved, that an assessment of 12} per cent be made 
on all premium notes held by the company, and in force on the 10th 
day of October, A. D. 1871. 

This assessment was known as assessment No. 29. The secretary 
testified that the assessment was made in accordance with this reso- 
lution upon all members of the company. It was not paid by the plain- 
tiff, and at the time of his loss by fire, he was more than thirty days 
in default, altliough he had been duly notified by a notice containing 
a reference to the by-laws of the company. 

On the trial, the defendants were not able to produce the plain- 
tiffs premium notes, and offered in evidence the following deposition 
of H. H. Walton. 

“Tam the treasurer of the Lycoming Fire Insurance Company, 
formerly “the Lycoming County Mutual Insurance Company. * * 
Iwas clerk in this office during the year 1870, and up to the time 
I was elected treasurer. 

“T can’t produce the premium note given by Leonard Rought, Jr., 
on application No. 109,221. I have made diligent search among my 
papers as treasurer, for that paper ; the premium notes belonging to 
this company are under my control as treasurer. My knowledge o 
the business of this company is, that this company has always used 
the same printed form of premium notes. Until the name of tne 
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company was changed the notes were made payable to the Lycoming 
County Mutual Insurance Company, and since the change, to the 
Lycoming Fire Insurance Company. 

“Paper marked, etc., shown witness. I believe this to be a copy 
of the original premium note. Assessment, No. 29, on policy, No. 
109,221, issued to Leonard Rought, Jr., was reported by the collect- 
ors unpaid, and stands open and unpaid on the books of the com- 
pany ; the assessment amounted to $39.56. I presume I have seen 
the Leonard Rought premium note, but cannot answer positively.” 

This testimony was objected to, “ because it is sought to prove the 
contents of a note by a witness who says he never saw the note; 
and because it is sought to show an assessment by parol which could 
only be shown by the written assessment.” 

The court ruled as follows: “So much of these depositions as 
tends to show or is given for the purpose of showing the contents of 
the premium note by witnesses who do not themselves .testify as to 
having had actual knowledge of its contents at any time—that is re- 
jected. Exception for defendants.” (Third assignment of error.) 

Upon the application for insurance, signed by the plaintiff, was the 
following : 


“‘ Amount of premium note $316.50.” 

And upon the back of the policy was : 

“ Rate of risk 25. Premium note $316 50. 

Per cent paid $15.82. Application and policy 1.50. 
D. G. Brack, Agent. 


The defendants requested the court to charge, inter alia, (2, “The 
directors of the company, having acted in good faith, and in accord- 
ance with their act of incorporation and by-laws in the making of as- 
sessment No. 29, and no evidence of gross mistake or fraud having 
been produced to impeach their action in making the same, the as- 
sessment must be considered valid in law and binding upon the as- 
sured.” To this we answer there is no evidence which calls into 
question the good faith of the company. The court decline to say to 
the jury that the assessment must be considered valid in law, and 
binding upon the assured. (Tenth assignment of error.) 

In the general charge his honor said: The defense to the claim 
is that the plaintiff neglected to pay his assessment on his premium 
note for more than thirty days after demand, and that the loss oc- 
curred while such assessment remained unpaid. This would be 
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good defense if both facts alleged were established by the evidence— 
the demand for the payment of an assessment and neglect to pay it, 
was proven. But the fact of the assessment is not sufficiently es- 
tablished. The burden is upon the company of proving the assess- 
ment ; it is an official act of the officers of the company, and the 
proof should be clear and satisfactory. (Then reciting the regolu- 
tion ut supra.) 

[While, perhaps, the form of this record is immaterial, yet it can- 
not be an assessment if it does not set forth the name of the maker 
of the note and the amount assessed upon it. There is no evidence 
that such an assessment was made on the premium note of the plain- 
tiff in this case, nor does the notice of an agent that such an assess- 
ment had been made supply the defect. Notice that something had 
been done which had not been done is a mere nullity.] (Ninth as- 
signmens of error.) 

Verdict and judgment for the plaintiff. Defendants took this 
writ, assigning for error, inter alia, the ruling upon the testimony, the 
answer to defendants’ points, and the portion of the general charge 
inclosed in brackets. 


Jacop A. Hazen and Wm. M. Piarr & Sons, for Plaintiffs in Error. 


The court was not warrnted in saying to the jury that there was 
no assessment made on the plaintiff. The minute-book showed a 
resolution to make assessment ; the very notice which the plaintiff of- 
_ fered in evidence showed that the assessment had been made and the 
amount of it, and the court should have said to the jury that the 
assessment was a valid and binding one upon the defendant. 

The plaintiff below was a member of the company, and as such 
was bound by the action of the board of directors. Mitchell vs. 
Ins. Co., 1 Sm., 402 ; Buger vs. Ins. Co., 21 Id., 422; Hummel’s 
Ap., 28 Id., 320 ; Ins. Co. vs. Cochran, 7 N., 234. 


Srrrser & Harpina, (Cas. E. Terry with them,) for Defendant in 
Error. 

The ruling of the court that the assured could not be assessed 
without being named is supported by authority. Catlin vs. Smith, 
28. & R., 267 ; Greenough vs. Coal Co., 24 Sm., 486. 


Mercor, J. 
It is well settled if a member of a mutual insurance company is 
in default in the payment of an assessment on his policy, after due 
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notice according to the by-laws and rules of the company, the pro- 
tecting power of the policy is suspended until the assessment is paid. 
No recovery can be had for a loss sustained during the continuance 
of such default. (Hummel et al.’s Appeal, 28 P. F. Smith, 320; 
Columbia Ins. Co. vs. Bulkley, 2 Norris, 293; Washington Mutual 
Fire Ins. Co. vs. Rosenberger, 3 Id., 373 ; Crawford County Mutual 
Ins. Co. vs. Cochran, 7 Id., 230.) 

The main contention here is, whether the alleged assessment was 
actually made on the 19th of October, 1871. It is known as asess- 
ment No. 29. The minute-book of the company, duly proved, shows 
that a meeting of all the directors was held on that day, and the fol- 
lowing preamble and resolution were adopted : “ Whereas the losses 
by fire in Pennsylvania have been very heavy within the last few 
months, and recently an extraordinary fire has occurred in the city 
of Chicago, involving a large amount of loss to the company, there- 
fore, resolved that an assessment of 123 per cent be made on all pre- 
mium notes held by the company, and in force on the 10th day of 
October, 1871.” The secretary of the company testified that, in pur- 
suance of that resolution, an assessment was made on all the pre- 
mium notes as directed by the board of directors. Among the 
others an assessment was made on the premium note of the defend- 
antin error. H. A. Smith testified that he, as agent of the company, 
sent a notice of this assessment, No. 29, to the defendant in error 
about the first of December, 1871. The learned judge thought there 
could be no assessment that did not set forth the name of the maker 
of the note, and the amount assessed upon it, and therefore charged 
there was no evidence that such assessment was made on the pre- 
mium note of the defendant in error, nor did the notice of an agent 
that such an assessment had been made, supply the defect. 

In holding that an assessment could not be valid unless the resolu- 
tion levying it set forth the name of the defendant in error, and the 
sum assessed on his note, there was error. We believe a reference 
to the maker of each note by name is unusual and wholly unneces- 
sary. ‘The resolution covered all notes in force at the date specified. 
It imposed a specific percentage on each. This is certain which may 
be made certain. It was very easy to ascertain the sum imposed on 
each note. The work was merely clerical, and could be readily 
performed by any person who understood the multiplication table. 
The precise sum he was required to pay was ascertained and 
stated in the notice sent to him. He was therein required to pay 
the specific sum within thirty days, and also reminded of the by- 
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law which declared the policy to be null and void unless so paid. 
It is true a notice of an assessment, when, in fact, none had been 
made, would not supply the defect. But that is not this case. The 
notice showed him the precise sum the percentage produced, and re- 
lieved him from making the calculation. Levying a specific per- 
centage on a note of a certain and fixed amount, is wholly unlike 
fixing a rate of taxation on land on which the valuation is not yet 
ascertained. Until the valuation of the land is determined, no com- 
putation can show the sum to be paid, 

There is some force in the argument of the counsel for the de- 
fendant in error, that the record does not show clearly what portion 
of the deposition was received in evidence. There is, however, an 
assignment to meet each view of the case. If the part to which 
we have referred was rejected, it was error. If it was admitted, 
then it was error to charge there was no evidence of an assessment. 

Much useless contention appears to have arisen on the trial, when 
the witnesses on the part of the plaintiff in error referred to the 
amount of the premium note. The amount of it was distinctly stated 
on the foot of the policy which the defendant had already given in 
evidence. We think the evidence was amply sufficient to submit to 
the jury to find whether the assessment had been made. In so far 
as the objections covered by the assignments are in conflict with this 
opinion they are sustained. 

Judgment reversed, and a venire facias de novo awarded. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Ter, 1880. 


EDWARD L. NORRIS 
vs, 


MASSACHUSETTS MUTUAL LIFE INS. CO., er at. 


A policy on the life of the husband for the benefit of the wife alone, is under 
the Massachusetts statutes her separate property absolutely, independent 
of her husband or children, and is liable for her debts. 


Where the company has been judiciously restrained from paying such policy it 
is not liable for interest. It is under no obligation and may not safely pay 
to a creditor under a bill filed for that purpose except upon order of the 
court. 


Gray, Ch. J. 

The policy obtained by the husband on his own life being ex- 
pressed to be for the benefit of his wife, is by the general statutes, 
chap. 58, sec. 62, to “enure to her separate use and benefit and 
that of her children, independently of her husband or his creditors.” 
The effect of the statute is to declare that a policy expressed to be 
for the benefit of a married woman shall be her separate property, 
which she may transmit to her children, and which shall be inde- 
pendent of her husband or his creditors, but which, so long as she 
lives, is hers absolutely. The statute contains no clause to exempt 
this property from liability to be applied by her or by the law to the 
payment of her own debts. Upon her debt, any interest which she 
has not disposed of, and which is not needed to pay such debts, will 
enure to the benefit of her children, but during her lifetime the 
children have no title as against her or her creditors. 

In Unity Assurance Association vs. Dugan, 118 Mass., 219, it was 
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accordingly adjudged that a policy obtained by a husband upon his 
life for the benefit of his wife could not be assigned by him, but that 
the whole amount thereof upon the death of the wife after the hus- 
band, should be paid to her executrix, and no part of it to her chil- 
dren. That case is decisive of this, for the entire equitable interest 
in the policy being in the wife absolutely, it is liable to her debts. 

In the case of Gould vs. Emerson, 99 Mass., 154, and Knicker- 
bocker Ins. Co. vs. Weitz, 99 Mass., 157, cited for the defendants, 
the policies differed from the one now before us in containing ex- 
press stipulations for the benefit-of the children. 

Case referred to a master. 


Briefs were afterwards submitted to the court by the same counsel 
upon the question whether the plaintiff was entitled to recover in- 
terest against the insurance company from the date of the filing of 
the bill. 


Gray, Ch. J. 

The contract of the company was with Mrs. Bowser only. It was 
under no liability to pay the money in its hands to the plaintiff, and 
could not safely pay it to him except upon an order of court in a suit 
to compel the application of the money due from the company to 
Mrs. Bowser to the payment of her debt to him. This bill filed for 
that purpose under the general statutes, chap. 113, sec. 2, chap. 11, 
is in the nature of an equitable trustee process. Phoenix Ins. Co. vs. 
Abbott, 127 Mass., 558, 560. Interest from the company to her for 
the detention of the money would be recoverable as damages only, 
and not as part of the debt ; and there is nothing in the record to 
show that the company has had any beneficial use of the money. 
The company having been restrained by judicial proceeding from 
paying its debt according to its terms, is not liable to pay interest 
thereon while these proceedings are pending. Rennell vs. Kimball, 
5 Allen, 356; Huntress vs. Burbank, 111 Mass., 233 ; Osborn vs. 
United States Bank, 9 Wheat., 739, 837; Branthwait vs. Halsey, 4 
Halst., 3. 

The result is that the plaintiff as against Mrs. Bowser, is entitled 
toa decree for the payment of her debt to him with interest and 
costs, but as against the company, is entitled to a decree only for 
the payment to him of the amount due from it to Mrs. Bowser at the 
time of the filing of the bill. 

Decree accordingly. 
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SUPREME COURT OF NEW HAMPSHIRE. 


Error to Rockingham County. 


WHEELER 
Us. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


The rule for determining when a cause can first be tried according to the statute 
regarding removals has been differently stated, but the difference is more 
apparent than real. 

A uniform rule to be drawn from the various decisions seems to be this, in sub- 
stance. That the latest term at which a cause can be removed is at the 
first term when it is at issue on its merits, or should be at issue but for the 
fault of the petitioner. Whether the business of the court will admit of the 
case being then tried or the parties are otherwise ready, are inquiries not 
material. But if the issue is not made up until after the term fixed by the 


law of procedure of the State as the trial term, the cause cannot be re- 
moved. 


This action to recover amount of a policy upon the plaintiff's fac- 
tory in Londonderry, was entered at the April Term, 1880, of the 
court at the next term, to wit, in October. The defendant company 
filed a motion to remove the cause to the Circuit Court of the U. S. 
The court refused to remove, and the defendants excepted. 


Sura, J. 
The statute requires the petition for the removal of a cause from 
the State to the Federal court to be filed before or at the term at 
which the cause can first be tried. Statute, March 3, 1875, sec. 3, 
chap. 137 ; 18 statute at large. This cause was entered at the April 
Term, 1880. At the October Term, 1880, the petition for removal 


* Case decided September 1, 1881. Same Case reported in U. 8. Circuit Court, District N. H. 
Opinion by Lomde, J. 





1881] Wheeler vs. L. & L. & G. Ins. Co. 795 


was filed, and the question is whether the cause could first be tried 
at the April Term. 

The rule for determining when a cause can first be tried has been 
differently stated in the reported cases, but the discrepancy is more 
apparent than real. In Gurner vs. City of Brunswick, 1 Hughes, it 
is said to be “ When the cause is ready for trial.” 

In Huddy vs. Havens, 3 W. N. C., 432, it is “ When the cause is 
first triable on its merits.” In New York Warehouse and Security 
Co. vs. Loomis, 122 Mass., 431, it is “ When the case is at issue for 
trial and might be ordered “to be tried.” In Fulton vs. Golden, 
U.S.C. C., District N. J., 8 Reporter, 517, it is “When under the 
local law and practice a case can be heard,” and “ it does not depend 
upon the diligence of counsel in completing the pleadings.” 

In Dillon’s removal of causes, (sec. 64,) it is “ When under the liti- 
gation of the State and rules of practice pursuant thereto, the cause 
is first triable, i. e., “ Subject to be tried on its merits.” In Murray 
vs. Holden, 2 Fed. Rep., 740, U. S. C. C., W. D., Mo., June, 1880, 10 
Rep., 162, it is the first term unless the local law makes the first term 
after the suit is brought, an appearance term merely. In Knowlton 
vs. Congress and Empire Spring Co., 13 Blatch., 170, 5 Rep., 166, 
“it is the term” when either party can notice the cause for trial.” 

In Preston vs. Ins. Co., 58 N. H., 76, it is “the first term at which 
the parties being in court, or legally bound to be there, are not pre- 
vented by the law of procedure from going to trial.” See also For- 
rest Home vs. Keeler, 9 Rep., 432, and authorities cited. Amer. vs. 
Cal. Cen. R. R., 4 D. M., C. C., 260; McLean vs. Chi. and St. Paul 
R. W. Co., 16 Blatchf., 319 ; Taylor vs. Rockfeller, W. D. Pa., 7 Cent. 
L. J., 349 ; Forrest vs. Edwin Forrest Home, 1 Fed. Rep., March 
1880, D. N. Y. 

A uniform rule rule to be drawn from the various decisions seems 
to be this in substance. That the latest term at which a cause can 
be removed is at the first term when it is at issue on its merits, or 
should be at issue but for the fault of the petitioner. Whether the 
business of the court will admit of the case being then tried or the 
parties are otherwise ready, are inquiries not material. But if the is- 
sue is not made up until after the term fixed by the law of proced- 
ure of the State as the trial term, the cause cannot be removed. 

According to our practice the first term, is in effect an appearance 
term merely. Actions are seldom tried at that term ; either party 
may bring on the cause for trial by giving the other notice to that 
effect thirty days previous to the commencement of the term, rule 
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30. When the action is commenced less than thirty days prior to 
the term, the notice cannot be given. So under the rules the plain- 
tiff is entitled to a continuance at the first term when there is an ap- 
pearance for the defendant, and no notice for trial has been given, 
No affidavit is required of him. The defendant also, unless notice 
for trial has been given is entitled to a continuance upon showing by 
affidavit that he has a defense, rule 31. In practice the affidavit is 
generally waived. 

The defendant has ninety days from commencement of the term 
within which to plead specially ; otherwise the case is tried upon the 
general issue. When notice to be ready for trial is given the special 
plea must be sooner filed if the case is reached within the period of 
ninety days. Generally the plea is not filed at the first term, for it © 
seldom lasts as long as ninety days. 

It thus appears that the first term is an appearance term merely. 
If the unusual step provided for by the rules are taken, it is in the 
power of either party to make the first term also the trial term, but 
such cases do not often occur and are exceptional. 

A case cannot be tried until the issue is made up, for it ws not 
appear what the question to be tried is. Where the petitioner is in 
no fault in bringing the pleadings to an issue, it would not seem rea- 
sonable to hold that he is too late if his petition is filed as soon as 
the pleadings are completed. 

In this case no notice to be ready for trial was given, and it was 
not in the power of the plaintiff to bring the case to trial if the de- 
fendant had shown a defense by affidavit, nor in the power of the de- 
fendant if the plaintiff had elected to take a continuance as he did. 
Tf no affidavit of defendant was filed, it was because it was waived. 
The time for pleading did not expire until after the expiration of the 
first term. The issue was not made and the defendant was in no 
fault because tke pleadings were not completed. It did not appear 
what question would be tried. We think the first term when these 
parties were not prevented by one law of procedure from going to 
trial was the term at which the defendant’s petition for removal was 
filed. 


Exceptions sustained. 





LOWER COURT DECISIONS. 


WHAT IS COVERED BY A RUNNING POLICY. 


New Orleans, Louisiana Court of Appeals—Appeal from Fifth Dis- 
trict Court. 


8. OTERI & BRO. 
Us. 


HOME MUTUAL INS. CO.* 


Where, by the terms of an open or running policy of marine insurance, the 
insurance to be effected is limited to ‘‘ goods and merchandise,” “laden 
or to be laden” on shipboard, the same to be approved by the insurer, and 
to be endorsed on the policy, such policy will not cover anything not so 
laden on shipboard, ‘nor will it attach to any property not fairly embraced 
within the description of ‘‘ goods and merchandise.” 
Such arunning policy is at most a promise or contract to effect future in- 
surance, only upon shipments made in accordance therewith, and upon 
compliance with all the terms and conditions thereof; and such policy 
gives no right to the holder to appiy for insurance thereunder of things dif- 
ferent from those contemplated by and described in the instrument, 
An application for the endorsement on such a policy of insurance on ‘one 
new sloop in tow of ” a vessel, creates no obligation on the part of the in- 
surer to accept it; and when the endorsement is not, in fact, made as de- 
manded, there is no contract of insurance under the policy. 

. A sloop in tow is not ‘‘ goods and merchandise,” as contemplated by such a 
policy. 

. Nor is it “laden on shipbuard,” as the term is used in such a policy. 


Horner & Benepict anp F. W. Baer, for Plaintiffs, Appellants. 
Stneteton & Brown, for Defendants. 


The opinion and decree in this case were delivered by E. M. Hud- 


From McGloin’s Report, vol. I., part IL., page 198, 
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son, Esq., judge ad hoc, sitting in the place of Rogers, judge re- 
cused. 


Hopson, J. ad hoe. 
This is an action by 8. Oteri & Brother against the Home Mutual 
Insurance Company for $1,000, based upon a running or open policy 
of insurance. The policy is dated September 19, 1870; it was in- 
tended to embrace “ all kinds of lawful goods and merchandise, laden 
or to be laden” on shipboard, at invoice cost and ten per cent, as 
interest might appear, for account of whom it might concern, be- 
ginning the adventure from and immediately after the loading 
‘thereof on board of the vessel; but it expressly provides that the 
policy is made “to cover all shipments made in accordance there- 
with,” and the insurance is declared to be “ on all shipments which 
may be hereafter endorsed on this policy. No risk binding unless 
endorsed on this book or approved by assurers.” 

On the 26th January, 1876, the plaintiffs made application to the 
company for an endorsement of insurance to the amount of $1,000 
on this policy, of “ one new sloop in tow of schooner J. Woud, at and 
from New Orleans to Bay Islands,” employing for this purpose the 
usual blank form proper for making application for endorsement of 
insurance on this policy. In the absence of the marine clerk, the 
secretary of the company received the application, together with the 
open policy and book to which it was attached. He fixed the rate 
of premium at 3} per cent, making $35, and inserted the same on 
the application, and after having endorsed on the book, “ Insurance 
on merchandise to the value of $1,000 on the schooner J. Wood, from 
New Orleans to Bay Islands,” with the specified premium, immedi- 
ately returned the policy. Plaintiff's clerk, who made out the appli- 
cation, and brought it with the policy to defendant’s office, received 
the policy with the endorsement as made on the book, and took it 
away without any examination of the same. The stipulated premium 
was subsequently paid. The sloop intended to be insured was lost 
on the voyage at sea while in tow of the schooner Jennie Wood, and 
payment of the insurance therefor having been refused by the com- 
pany, plaintiffs instituted this suit for recovery thereof. The answer 
contains a special denial that the sloop was insured, as well as certain 
other averments which, under the views we have taken of the case, 
it is not deemed necessary to state. 

An examination of the policy leads us to conclude that, of itself, it 
insures nothing subsequent to its date ; by its very terms it contem- 
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plates, under certain terms and conditions, the making of future in- 
surance on shipments of lawful goods and merchandise, laden or to 
be laden on shipboard ; it is not even an absolute contract to insure 
any shipments of the insured ; it is, at most, a promise or contract 
to make insurance on shipments of certain things, goods and mer- 
chandise, under the conditions expressed in the policy ; and, as to 
such future shipments, the policy was not to attach, the insurance 
was not to be effected, until those conditions and terms were com- 
plied with. This agreement to insure was intended to cover only 
goods and merchandise from the time of loading the same on ship- 
board until they were safely landed, for which a premium in accord- 
ance with the rules of the board of underwriters at the time of ship- 
ment was to be paid, and such insurance was, by the terms of the 
policy, limited not alone to all shipments made in accordance there- 
with, but to such of these as were endorsed on the policy, and no 
risk was to be binding unless so endorsed or approved by the as- 
surers. 

Under such a policy, if the risk for which application is made to 
the insurers, comes within the description of the policy, and the 
conditions of the policy are complied with, the insurers will be held ; 
for the object and intention of making such a policy is to hold the 
insurers to this extent. The parties themselves can make the en- 
dorsements or fill up the blanks of the policy only in such a manner 
as to be consistent with the policy. It certainly is not obligatory 
on the insurers to make an endorsement, unless it be required by 
the policy ; for the insured cannot hold the insurers beyond the re- 
quirements which they themselves have made or stipulated. 

The material question then to determine is, whether or not the 
company was under a contract, within any of the terms or conditions 
of the policy, to insure risks of the nature of that for which applica- 
tion was made by the plaintiffs ; for unless the contract is contained 
in the policy, or a special contract is shown, none exists. 

No special contract, outside of this open policy for insurance of 
the sloop, has been shown, nor is there anything in the record to 
prove that an officer of the company had the power to bind it be- 
yond or contrary to the terms of this policy. 

In vain we have scanned this policy with a view to discover any 
right of the plaintiffs to demand insurance thereunder of the risk in 
question. In no sense does the subject fall within the terms of the 
policy. The sloop cannot, in any ordinary and usual meaning of our 
language, be considered goods or merchandise within the scope of 
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the policy, and if it could be, it was not laden on board the 
schooner Jennie Wood, nor was it endorsed on the policy or the book 
attached to it, as required by the policy. Indeed, the plaintiffs had 
no right to require the endorsement of this risk on this policy, and 
yet the application in express language requested that the endorse- 
‘ment of this risk be entered on this policy. No authority existed in 
the officer or clerk of the company, to whom the application was 
presented, to change the policy by endorsing thereon a risk not 
within the contemplation of the contract as made by the plaintiffs 
and defendants. There was, in fact, no endorsement on the policy 
of the risk as presented by the plaintiffs ; but an entirely different 
risk was endorsed, one consistent with the policy itself. There was, 
therefore, no insurance on the sloop intended by plaintiffs to be in- 
sured. In support of these views we cite : 1 Parson’s Marine Insur- 
ance, pp. 322 to 328, inclusive ; Douville vs. Sun Mutual Insurance 
Company, 12 La. An. p. 259 ; Orient Mutual Insurance Company vs. 
Wright, 23 How., p. 401 ; and Sun Mutual Insurance Company vs. 
Wright, 23 How., p. 412. 
The judgment appealed from is correct, and it is, therefore, af- 
firmed. 





